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Oovr issue of next week will be the index 
for the current volume. It is our desire and 
intention to give our readers a complete in- 
dex, not only to the main body of the Jour- 
NAL, but also one for the ‘‘weekly digest of 
current opinions.’’ We are free to say that 
since we began the publication of these 
‘‘digests’’ some years ago, the question as to 
a convenient and satisfactory index has mdre 
or less perplexed us. We found, by experi- 
ence, that itis impossible to combine the 
index to matter appearing in the main body 
of the JournaL, and to the weekly digests 
without rendering both valueless. And on 
the other hand, a separate word index, to the 
great mass of digests comprehended in one 
volume, was too general, entailing upon the 
searcher considerable useless labor. ‘The lat- 
ter system proved so unsatisfactory, after re- 
peated trials, that in our last index we made 
no effort to give references to the digests, 
except in a very general way. This omission 
proving equally unsatisfactory, we went to 
work earnestly with the hope of solving the 
problem once for all, and as a result we feel 
justified in now announcing an index which 
we believe, will, in all respects, prove satis- 
factory. We shall give our subscribers an 
index, or more correctly speaking a thorough 
digest to the main body of the JouRNAL, in- 
cluding editorials, notes of recent decisions, 
leading articles, annotated cases, book re- 
views, etc. We will also issue a separate sub- 
ject index to the ‘‘weekly digests of current 
opinions,’’ so arranged as to be of practical 
value and of ready reference. Inasmuch as 
we have either in full or in digest form, 
practically reported every opinion, of any 
value, filed in every court of last resort 
of the United States, the value of an accu- 
rate index to the practitioner will be readily 
understood. 


=_ 


Tue old proverb which, in terms at least, 
is not complimentary to the man who under- 
takes to be his own lawyer, is again illus- 
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trated in the matter of the Tilden will, the 
fate of which adds further testimony to the 
popular belief that a great lawyer is often 
not capable of making his own will. Ac- 
cording to a decision just rendered by the 
general term of the New York Supreme 
Court, the late Samuel J. Tilden; who, in his 
time, was regarded as a lawyer of eminence, 
has failed to make a valid disposition of his 
property to the ‘‘Tilden Trust,’’ an institu- 
tion which he intended to have incorporated 
for the establishment of a free library and 
reading room in the City of New York. In 
his will Mr. Tilden requested his executors 
to obtain from the legislature the incorpora- 
tion of the ‘‘Trust,’’ and authorized them to 
convey the entire available residue of his 
estate, after the deduction of certain be- 
quests, or such portion thereof as they 
should deem expedient, to the trust. The 
court holds that the devise is void for ‘in- 
definiteness, and that the discretionary 
power vested in trustees is incompatible with 
the existence of a trust. If this decision 
should be sustained by the Court of Appeals a 
noble provision for the establishment of a 
public library, amounting to about $4,500,- 
000, will be lost to New York city. Up to 
the present, it should be noted, the supreme 
court judges, before whom the will has come, 
have been equally divided upon the question 
of its validity. The judge before whom the 
will first came held the trust provision valid, 
and one of the’ three general term judges, a 
judge of much ability and learning, too, dis- 
sents from the decision overruling the earlier 
judgment. 


ee 


Tne New Jersey Court of Errors and Appeals 
has recently been called upon to decide the 
question whether a bequest for the purpose 
of aiding the dissemination of doctrines an- 
tagonistic to portions of the existing legal 
system will be upheld by the courts. The 
case arose under a will containing a bequest 
of money to aid Henry George in the dissem- 
ination of his economic writings. The heirs of 
the testator endeavored to have the bequest 
set aside, and Vice-Chancellor Bird decided 
in their favor on the ground that the doctrines 
of Henry George were antagonistic to the 
law, and were therefore of such a character 
as to make it improper for the courts to aid in 
their dissemination. The Court of Errors 
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and Aippeals of the State in an interesting 
opmion written by Chief-Justice Beasley 
has just reversed this decision and sustained 
the bequest upon the ground that a proposi- 
tiom to alter the law in accordance with the 
law is not opposed to the law, a conclusion 
which must be regarded as reasonable what- 
ever view may be taken of the doctrines in 
question. 








NOTES OF RECENT DECISIONS. 


Tue question, which is frequently of vital 
importance in cases of negligence, as to who 
is a vice-principal as distinct from a fellow- 
servant came before the Supreme Court of 
Nebraska in Chicago, B. & Q. Ry. Co. v. 
Sullivan, 43 N. W. Rep. 415, where it was 
held that a person who is clothed by a cor- 
poration with the control and management of 
a distinct department, in which his duty is 
that of direction and superintendence, is a 
vice-principal. Maxwell, J., says: 

In the case of Railroad Co. v;> Ross,5 Sup. Ct Rep. 
184, the question as to a vice-principal ofa railway 
company was involved, and, in a carefully prepared 
and elaborate opinion, it was held, in effect, that one 
who was clothed by the corporation with the control 
and management of a distinct department, in which 
his duty is that of direction and superintendence, is a 
vice-principal, Justice Field, in his opinionin that 
ease says: ‘“There is, in our judgment, a clear dis- 
tinction to be made in their relation to their common 
principal between servants of a corporation exercis- 
ing no supervision over others engaged with them in 
the same employment, and agents of the corporation 
clothed with the control and management ofa dis- 
tinct department, in which their duty is entirely that 
of direction and superintendence. A conductor 
having the entire control and management of a rail- 
way train, occupies a very different position from the 
brakeman, the porters, and other subordinates em- 
ployed. He isin fact, and should be treated as, the 
personal representative of the corporation, for whose 
negligence it is responsible to subordinate servants. 
This view of his relation to the corporation seems to 
us a reasonable and just one, and it will insure more 
care in the selection of such agents, and thus give 
greater security to the servants engaged under him, 
inan employment requiring the utmost vigilance on 
their part, and prompt and unhesitating obedience to 
his orders. The rule which applies to such agents of 
one railway corporation must apply to all, and many 
corporations operate every day several trains over 
hundreds of miles, at great distances apart, each be- 
ing under the control and direction of a conductor 
specially appointed for its management. We know 
from the manner in which railways are operated that, 
subject to the general rules and orders of the direct- 
ors of the companies, the conductor has entire control 
and management of the train to which he is assigned. 
He directs when it shall start; at what speed it shall 





run; at what stations it shall stop, and for what length 
of time, and everything essential to its successful 
movements; and all persons employed on it are sub- 
ject to his orders. Inno proper sense of the term is 
he a fellow-servant with the fireman, the brakeman, 
the porters, and the engineer. The latter are fellow- 
servants im the running of the train under his direc- 
tion, who, as to them and the train, stands in the place 
of, and represents, the corporation. As observed by 
Mr. Wharton, in his valuable treatise on the Law of 
Negligence: ‘It has sometimes been said that a cor- 
poration is obliged to act always by servants, and that 
it is unjust to impute to it personal negligence in cases 
where it is impossible for it to be negligent personally. 
But, if this be true, it would relieve corporations from 
all liability to servants. Thetrue view is that, as cor- 
porations can act only through superintending officers, 
the negligences of those officers, with respect to other 
servants, are the negligence of the corporation. Sec- 
tion 232a.’ ” 

The above case is reported in 17 Amer. & Eng. R. 
Cas. 501, and ina note it is said: ‘“‘No rule has yet 
been laid down which can be applied with entirely 
satisfactory results. Whether or not a foreman or 
superintendent has the power to employ and discharge 
those acting under him has been in some cases pro- 
posed as the crucial test of whether he is a vice-prin- 
cipal or not.”” Chapman v. Railroad Co., 55 N. Y. 
579; Railroad Co. v. Little 19 Kan. 257; Stoddard v. 
Railroad Co., 65 Mo. 514; Hofnagle v. Railroad Co., 55 
N. Y. 608; Cook v. Railroad Co., 63 Mo. 397; Railroad 
Co. v. Decker, 82 Pa. St. 119; Railroad Co. v. State, 44 
Md. 283; Railroad Co., v. Salman, 11 Kan. 83; Railroad 
Co. v. May, 15 Amer. & Eng. R. Cas. 320. But this 
test is unsatisfactory. Itis, we believe, true that in 
every case where the power to employ and discharge 
exists, the relation established has been held to be, 
not that of a fellow-servant, but of vice-principal. 
The correlative of this proposition does not, however, 
obtain. There are cases where the right to employ and 
discharge is absent, in which notwithstanding, the re- 
lation of vice-principal has been held to be established, 
and liability has been imposed upon the company ac- 
cordingly. It is in some cases held that servants, who 
are engaged in entirely different branches of railroad 
employment, are not to be regarded as fellow-servants, 
within the meaning of the law. Accordingly some au- 
thorities are to the effect that a company is liable for 
injuries to train hands, occasioned by the negligence 
of a repair-man upon the track, and vice versa. Rail- 
road Co v. Jones, 9 Heisk. 27; Ryan v. Railroad Co., 
60 Ill, 171; Railroad Co. v. Power, 74 Ill. 341; Railroad 
Co. v. O’Connor, 77 Ill. 391; Dick vy. Railroad Co., 8 
Amer. & Eng. R. Cas. 101. 

The cases relating to the subject of vice-principal 
and fellow-servant are involved in great conflict and 
confusion, and it is impossible to harmonize: them. 
Some of these cases seem to make distinctions without 
an essential difference in the facts. Thesubjectis very 
fully discussed in 7 Amer. & Eng. Cyclop. Law, 838- 
844; and the general rule to be deduced from the later 
decisions is that itis not the rank of the empioyee, but 
the nature of the duty with which heis clothed, that 
is decisive, and in our view the classification made by 
the Supreme Court of the United States is correct, and 
in consonance with our own decisions. 


Wuat is known in traders’ parlance as 
‘*concerning the market’’ was declared illegal 
by the Supreme Court of Lllinois in Samuel 
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y. Oliver, 22 N. E. Rep. 499. There it was 
held that a combination to raise the price of 
wheat by buying all the wheat inthe market, 
and then making contracts for the sale 
of wheat for future delivery, is illegal at 
common law. An agent who knowingly aids 
his principal in effecting the unlawful combi- 
nation cannot recover for advances made for 
such purpose. The court says: 


Public policy will not permit appellants to recover 
for the money advanced by themin the illegal busi- 
ness of appellees, nor will the law give an action to 
appellees to recover from appellants moneys paid to 
them by other parties in the prosecution of such 
illegal enterprise. Hx turpi causa non oritur actio. 
The enhancement ofthe price of an article of prime 
necessitv, such as wheat or other articles necessary 
for food, for purposes of extortion, is against public 
policy. Fuller v. Dame, 18 Pick. 472; Dewitt v. Bris- 
bane, 16 N. Y. 508. “‘Combinations whose object is to 
ereate what are known as ‘corners’ in the market, or 
to control the traflic in any staple which is a popular 
necessity, or to enhance the prices thereof, or to 
withhold the same from the market, * *° * are 
void.”? Greenh. Pub. Pol. 642! Wright v. Crabbs, 78 
Ind. 487; Craft v. McConoughy, 79 Ill. 350. Such a 
transaction, if had in the State, would be void as being 
in contravention of the Criminal Code. Rev. St. Ill. 
ch. 38, § 180; Schneider v. Turner, ante, 497. An 
agreement to make a corner in stock by buying it up 
80 as to control the market, and then purchasing for 
future delivery, is illegal, and a party thereto, whose 
funds have been used by his consentin carrying out 
the agreement, cannot recover the same back. Samp- 
son v. Shaw, 101 Mass. 145. Soit has been held that 
one who loans or advances money to be used for the 
purpose of making a corner in wheat cannot recover. 
Raymond v. Leavitt, 46 Mich. 447, 9 N. W. Rep. 525. 
So also, money paid in furtherance of an illegal trans- 
action or purpose cannot be recovered by the party 
advancing the same. Ball v. Gilbert, 12 Mete. 397; 
Dixon v. Olmstead, 9 Vt. 310; Wheeler v. Russell, 17 
Mass. 258; People v. Fisher, 14 Wend. 9. 

When the employment of an agent relates to the 
performance of an immoral or illegal act, it is said by 
Wharton, in his work on Agency (§ 25), neither party 
can make the contract the basis of a suit against the 
other. Advances for illegal purposes fall within the 
same rule, and cannot be recovered by the principal 
of the agent, or the agent of the principal. Jd. § 319. 
It follows therefore that if one party cannot maintain 
an action in’ respect of matters growing out of his em- 
ployment, on account of its being illegal or contrary 
to public policy, neither will an action lie against him 
by one participating in the illegal transaction con- 
ducted in pursuance of such employment. It would 
seem self-evident that ifthe agent, who merely aids 
the principal in the prosecution of an illegal business, 
cannot recover for services or money advanced by 
him in the conduct of the business, the master or 
principal should not be permitted to recover against 
the agent for money received by himinthe course of 
such business. 


A NOVEL consideration for a contract was 
recognized by the Court of Appeals of Ken- 
tucky in Talbott v. Stemmon’s Executor, 12 





S. W. Rep. 297. There, the plaintiff agreed 
with his grandmother to abandon the use of 
tobacco during her life, she agreeing to give 
him at her death five hundred dollars. This 
was a suit brought against her executor for 
the amount. The court below ruled that the 
agreement was not based on sufficient con- 
sideration and was a mere gratuity. The 
court of appeals, in reversing, says: 

There is nothing in such an agreement inconsistent 
with public policy, or any act required to be done by 
the plaintiff in violation of law; but, on the contrary, 
the step-grandmother was desirous of inducing the 
grandson to abstain from a habit, the indulgence of 
which she believed created a useless expense, and 
would likely, if persisted in, be attended with per- 
nicious results. An agreement or promise to reform 
her grandson in this particular was not repugnant to 
law or good morals, nor was the use of what the 
latter deemed a luxury or enjoymenta violation of 
either; and so there was nothing in the case prevent- 
ing the parties from making a valid contract in refer- 
ence to the subject-matter. In the classification of 
contracts by the elementary writers, it is said: ‘An 
agreement by one party to give, in consideration of 
something to be done or forborne by the other party, 
or the agreement by one to do or forbear in considera- 
tion of something to be given by the other, are such 
contracts, when not in violation of law, as will be 
held valid.’”? Whether the act of ‘Torbearance or the 
act done by the party claiming the money was or not 
of benefit to him is a question that does not arise in 
the case. If he has complied with his contract, al- 
though its performance may have proved otherwise 
beneficial, the performance on his part was a suflicient 
consideration for the promise to pay. The right to 
use and to enjoy the use of tobacco was aright that 
belonged to the plaintiff, and not forbidden by law. 
The abandonment of its use may have saved him 
money, or contributed to his health; nevertheless the 
surrender of that right caused the promise, and, hay- 
ing the right to contract with reference to the subject- 
matter, the abandonment of the use was a suflicient 
consideration to support the promise. Mr. Parsons, 
in his work on Contracts, (volume 1, 7th Ed., *489,) 
says: “The subject-matter of every contract is some- 
thing which is to be done, or which is to be omitted;” 
and, where the consideration is valuable, it need not 
be adequate. If, therefore, one parts with that he 
has the right to use and enjoy, the question of injury 
or benefit to the party seeking a recovery by reason of 
a full performance on his part will not be inquired 
into, because, if he had the legal right to use that 
which he has ceased to use by reason of the promise, 
the law attaches a pecuniary value toit. Ifthis was 
an action to recover such damages as the party had 
sustained by reason of the violation of the covenant or 
promise, the verdict or judgment would doubtless be 
nominal only; but where the parties have agreed on 
the amount to be paid on the performance of certain 
conditions, when a compliance with those conditions 
has heen alleged and shown, the sum agreed on must 
be paid. 


A Question as to the transfer of corporate 
stock came before the Supreme Court of Cali- 
fornia in Tafft v. Presidio & Ferries Ry. Co., 
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22 Pac. Rep. 485. There it was held that if 
the attorney in fact of a stockholder presents 
the certificate of stock, together with a power 
of attorney from the stockholder giving him 
full authority to deal with the stock, and the 
corporation’s officers are ignorant of any in- 
tention on the part of the attorney to misap- 
propriate the stock, the corporation will not 
be guilty of conversion simply by issuing an- 


other certificate in the name of the attorney, 


who appropriates the stock wrongfully. The 
fact that the attorney was also a director of 
the corporation does not warrant the pre- 
sumption that the corporation had notice of 
his intention to. convert the stock to his own 
use, as he assumed to act, not for the cor- 
poration, but for his principal. The lack of 
the owner’s indorsement on the certificate 
was not inconsistent with the right of the 
attorney to cause the stock to be transferred 
to himself. The neglect of the officers to re- 
quire an indorsement of the certificate is only 
non-feasance, and is no evidence of conver- 
sion. It is not the duty of the officers of a 
corporation to inquire into the motives of an 
attorney in fact, having full power to trans- 
fer stock, for desiring it to be transferred to 


himself. The court says: 

The defendant was nota party to thetransfer. Its 
function was simply ministerial, and its actions solely 
dependent upon the ostensible authority of Buwman 
to demand the transfer. Cook, Stocks, § 386; Helm v. 
Swiggett, 12 Ind. 195; Crocker vy. Railroad Co., 137 
Mass. 417; Brewster v. Sime, 42 Cal. 143. In Crocker 
v. Railroad Co., 187 Mass. 417, an executor had in- 
duced a corporation to transfer stock which belonged 
to the estate, and stood in the name of his testator, in 
fraud of the estate, by which the estate lost it; the 
corporation having notice of the representative char- 
acter of the executor. The object of the action was 
to make the corporation responsible for negligence in 
transferring the stock under these circumstances. 
The court, by Morton, C. J., said: ‘If it [the corpora- 
tion] issues a new certificate upon a forged or an 
unauthorized transfer, the real owner retains his 
property in the stock, and the corporation may also 
be liable to a bona fide holder of the new certificate. 
But when a transfer by one who has the full power to 
transfer is presented, the corporation has the right to 
act upon it, and itis not its duty to inquire into the 
purposes of the parties, or to investigate the question 
whether the transaction is in good faith or is fraudu- 
lent.” In Field v. Schieffelin, 7 Johns, Ch. 150, the 
head-note correctly expressed the substance of the 
decision of the chancellor, as follows: “‘A guardian 
having the legal power to sell or dispose of the per- 
sonal estate of his ward in any manner he may think 
most conducive to the purposes of his trust, a pur- 
chaser who deals fairly has a right to presume that 
he acts for the benefit of his ward, and is not bound 
to inquire into the state of the trust; nor is he respon- 
sible for the faithful application of the money, unless 
he knew, or had sufficient information, at the time, 





that the guardian contemplated a breach of trust, and 
intended to misapply the money or was in fact, by the 
very transaction, applying it to his own private 
purpose.” See also, Albert v. Bank, 2 Md. 169; 
Hutchins v. Bank, 12 Metc. 421; Ashton v. Bank, 3 
Allen, 222. In Bank vy. Cox, 11 Rich. Eq. 344, it ap- 
pears that Madam S., being the owner of 50 shares of 
stock in South Carolina State Bank registered in her 
name, and of which she held the certificate, delivered 
the certificate, without indorsement, to B, and at the 
same time executed to B, a power of attorney, au- 
thorizing him to transfer the stock. B assigned the 
stock to Cox, and used the proceeds for his own pur- 
poses. Cox applied to the bank to havethe stock 
transferred to him on the books of the bank, which 
was opposed by S on the grounds that she had not 
indorsed the certificate; that B had committed a 
breach of trust in assigning it, and converting the 
proceeds to his own use; and that B was totally in- 
solvent. The bank interpleaded the parties. Upon 
these facts, substantially, the chancellor decreed that 
the bank transferred the stock to Cox, and in doing so 
said: ‘‘Whatever may have been the motive for the 
delivery of the certificate of stock and the power of 
attorney to B, she (S) invested him (B) thereby with 
all the indicia of property and ownership as to said 
shares of stock, and, if he abused her confidence, she 
must bear the consequences. [Page 349.] * * * 
The evidence is plenary that, according to commercial 
usage, this possession of the certificate and a power of 
attorney in this form imported ownership, [Page 
350.]’? The court of appeals in affirming this decree, 
said: “B had been put in possession of this scrip, 
with an indefinite power of disposition, by S, and, if 
he was not the owner, (of which ownership there is 
much evidence,) she exhibited him ina light which 
enabled him to lay claim to the stock. Under such 
circumstanees, equity would not permit her to avail 
herself of the dry skeleton of title which yet stands 
formally in her name,'to defeat him whom she has 
contributed to deceive. The transfer should have 
been formally made; and this court will not take 
notice of that as undone which ought to have been 


done.” Id. page 391. 
If, according to the authorities above cited, the de- 


fendant may have looked upon Bowman as the 
equitable owner of the stock, by reason of his posses- 
sion of the certificate, and his power to transfer the 
stock, it would only follow that defendant had notice 
that, while Bowman was the authorized agent 
of the plaintiff to sell and transfer her stock, 
he had purchased the stock in question from his 
principal, as he unquestionably had a right to do, 
provided that he dealt with her fairly and honestly 
(Civil Code, § 2230; Rubidoex v. Parks, 48 Cal. 
215; Blockley v. Fowler, 21 Cal. 329; Golson v. Dun- 
lap, 73 Cal. 157, 14 Pac. Rep. 576); and it was not 
the duty of defendant to inquire whether or not he 
had defrauded, or intended to defraud, his principal 
that being a matter in which the principal and agent 
alone were interested. It did not concern third per- 
sons having no interest in the matter of the assign- 
ment of transfer of the stock; and such was the 
relation of the defendant to the transaction. On the 
presumption that the defendant knew the law appli- 
cable to the transaction, it can only be charged with 
notice that plaintiff could avoid the assignment as 
against Bowman, unless he could prove that it was 
perfectly fair and honest; but such notice did not im- 
pose upon the defendant a duty to intervene between 
the parties, and object to the transfer, which, for 
aught that appears, may have been perfectly fair and 
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honest. If this view of the transaction is correct, it 
follows that the defendant had no notice that Bow- 
man, as agent for the plaintiff, assigned her stock to 
himself without her consent; and itis therefore un- 
necessary to decide what effect such notice, if given, 
would have had. “It is however, of no consequence,” 
says an author, ‘“‘that the title of the purchaser is 
voidable, if it has not been, in fact, avoided; because, 
by the definition of the term ‘voidable,’ the title of the 
purchaser, in such a case, is valid until it is avoided.” 
Low. Tr. Stock, § 138. 

Idonot understand that it is contended by the 
learned counsel for the respondent that the defendant 
converted plaintiff’s stock otherwise than by aiding or 
assisting Bowman to convert it to his use alone; for it 
is not pretended that the defendant had or sought any 
use, profit, or advantage by the converson; nor, as be- 
fore remarked, does the evidence tend to prove that 
defendant had actual or constructive notice of Bow- 
man’s conversion, or of his intention to convert; and 
the only act by which it can be claimed that defend- 
ant, even unconsciously, aided or assisted Bowman to 
convert the stock, was the act of transferring it on the 
books of the company at Bowman’s request; which 
request was ostensibly authorized by the plaintiff. I 
have found no authority for a constructive conversion 
upon facts similar to the facts of this case. Perhaps 
Dodge v. Meyer, 61 Cal. 405, may be regarded as fur- 
nishing a pattern of a cause of action for constructive 
conversion, with: little, if anything, te spare. In that 
case, however, the defendant, Meyer, had actual notice 
ofthe intention to convert, and intentionally aided 
and assisted in the conversion for his own benefit. 








SHALL THE STATE COURTS ADOPT 
THE FEDERAL DOCTRINE OF ‘“‘GEN- 
ERAL PRINCIPLES OF JURISPRU- 
DENCE?”’’ 





[ Continued from current volume, p. 470.) 

In 1874, in a suit in Illinois! against a 
railroad for failure to deliver goods shipped 
in Milwaukee to Eau Claire, both places being 
in Wisconsin, where the defence was that the 
defendant had safely carried the goods over 
its line and delivered them to the next carrier 
and that the loss occurred on the line of this 
next carrier, it was proven that this was the 
full duty of the defendant under the bill of 
lading, by the decisions of Wisconsin courts. 
But it was equally clear, says the Supreme 
Court of Lllinois, that the contract in the case 
was, by the Illinois decisions, a contract to 
deliver at Eau Claire. The court was, how- 
ever, clearly of opinion that the case was to 
be governed by the Wisconsin rule; they 
say: ‘‘Inasmuch as the witnesses * * * 
state that they do not think the law of Wis- 
consin to be different from the common law, 
* * their testimony, it is said, amounts to 

1 Milwaukee & St. Paul R. R. v. Smith, 74 Ill. 197. 





no more than an opinion on their part that 
such is the common law; and that this court 
must say for itself what the common law is 
upon this point. But the common law is not 
unvarying in all places where it prevails. * 
* * Now the question is not what is the 
common law of England or of this State, but 
what is the common law, in this respect, of 
Wisconsin? The courts of that State are 
free to act upon their own notions of public 
convenience, as well as the courts here.” 

In a case* in South Carolina in 1887, the 
charge of the court below makes it seem that 
the same point of the floating, universal, 
character of the common law had been 
argued, but it met with little favor. The 
question was, whether, in a negligence suit 
by a minor, his contributing negligence could, 
under the facts, be set up as a defense. 
The accident had occurred in North Carolina, 
and the court held that the question was to 
be decided by the rule laid down by the 
courts of that State and no other: ‘‘The in- 
jury was inflicted there, and ifthe parties 
had remained in that State and brought ac- 
tion there, they would have been compelled to 
stand or fall by the law there. And we can- 
not see upon principle how stepping over the 
line could give the plaintiff a new and alto- 
gether enlarged cause of action—in fact a 
cause of action which he did not have be- 
fore.’’ 

The question of fellow-servant or not arose 
again in 1887 in Mississippi, in a case * where 
the accident had occurred in Louisiana; 
but the court was very clear that the rule of 
decision was that laid down in Louisiana, 
though it difered from that in Mississippi 
and in most of the States. It should be 
added that the decision would have probably 
been the same upon other grounds. 

Another case upon the general principle 
doctrine is now pending in the Supreme 
Court of Pennsylvania ;° the question being 


2 See also Ryan v. R. R. Co., 65 Tex. 13. 

8 Bridger v. R. R. 27,8. C. 456. 

4 McMaster v. R. R., 65 Miss. 264. 

5 Since this article was written, this case has been 
decided, and the doctrine of a general commercial law 
has been squarely met in the opinion of Mitchell, J., 
and found little favor. He writes that, as that view is 
now frequently advanced, ‘‘it is time to say plainly that 
it rests upon an entirely inadmissible and untenable 
basis. There is no such thing asa general commer- 
cial, or general common law, separate from, and irre- 
spective of a particular state or government, whose 
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whether, in a suit against a railroad for neg- 
ligent injury of property shipped over it, and 
where the goods were shipped and the acci- 
dent occurred in New York, a stipulation in 
the bill of lading exempting the carrier from 
liability for negligence isa good defence. 
It is clearly decided in New York that it is a 
good defence, and in Pennsylvania that it is 
not, but the vital question in the case is 
whether the New York rule or the Pennsyl- 
vania rule, or that of the real or supposed 
general principles is to apply. 

These few cases are the only ones found 
in which the State courts have been directly 
appealed to, to depart from the ordinary 
rules for the interpretation of contracts 
which they and all the courts of the civilized 
world, with one exception, have applied in 
thousands of cases, whether depending on 
general principles or not. They are as yet 
but very few in number; but, once started 
as they now have been, they are likely to arise 
often enough, and they present a very grave 
question. Shall the State judiciaries yield to 
the appeal, and aid in extending a system, 
whose very corner-stone is the existence of 
radically different rules of property for pre- 
cisely like transactions? A merchant gives 
two notes for the same liability at the same 
time to the same payee; if sued on one of 
them in the State court, he may set up the 
equities and escape payment; while, on the 
other which has reached the hands of one 
who can sue in another forum, he is held 
liable to the full. A common carrier issues 
authority makes it law. * * There must be a state or 
government of which every law can be predicated, and 
to whose authority it owes its existence as law. With- 
out such sanction, it is not law at all, with such a sanc- 
tion it is law without reference to its origin, or the con- 
currence of other States or people. Such sanction it is 
the prerogative of the courts of each State itself to 
declare. Their jurisdiction is final and conclusive, 
and in this respect there is no distinction between stat- 
ute and common law. * * The so-called commercial 
law derives all its force from its adoption as part of 
the common law, and a decision upon the commercial 
law of a State stands upon precisely the same basis 
as a decision upon any other branch of the common 
law.” The opinion recognizes that the assertion of the 
doctrine in the State courts has grown out of the “un- 
fortunate misstep’? made in Swift v. Tyson (by Judge 
Story), and presents so strongly the utter lack of basis 
for the doctrine that it may be hoped that it may pre- 
vent any other State from adopting it. See the case 
reported, (Forepaugh v. R. R., 24 Weekly Notes of 
Cases (Philada.) 385). 

6 Swift v. Tyson, 16 Peters, 1. Were it not for a rule 


of procedure, a party in such case might be liable upon 
one-half, and escape liablity jupon the other half, of 





two bills of lading in ipsissimis verbis on one 
day and at one place, each containing a stipu- 
lation against liability for his negligence: a 
suit on one of them is dismissed in a per 
curiam of two lines, on the ground that the 
settled law of the State is that the stipulation 
is valid, but the suit on the other in a differ- 
ent forum results in a full recovery, because 
general principles hold the stipulation to be 
void.’ A party, who has in good faith 
loaned money on one of a series of fraudu- 
lently issued bills of lading, must submit to a 
judgment against him, though another suitor 
(who chanced to sue in another State or 
whose defendant has not exercised his fed- 
eral right of removal), has made a full re- 
covery upon another of the very same bills.® 
The same party sued by two plaintiffs upon 
a liability as an alleged stockholder in a cor- 
poration; is liable to plaintiff John Doe, 
because he was a stockholder, and is not 
liable to Richard Roe, because he was not a 
stockholder. Are not ancmalies such as 
these a very scandal to an enlightened peo- 
ple’s jurisprudence? And yet they are by 
no means accidental, or such as must happen 
at times in the practical working of any great 
machinery; but are actual types, the very 
pith and marrow of the system in question. 
Sound professional advice may be difficult 
enough even when this rule is confined to the 
federal courts; but it would be absolutely 
impossible, should the rule become of general 
application, for no lawyer can possibly know 
the law of every State in which his client 
may be sued. There will then be not only 
two rules of property in regard to the same 
matter, as there is now under the mere fed- 
eral adoption of the rule; but there may be 
as many as there are forums in which suit 
can be had. The most learned opinion, and 
one absolutely correct by the law where the 
contract was made, may be rendered worse 
than useless to the client, if he chance to be 
sued in another forum and if the courts 
there hold the matter to be one of general 
principle. And, when such a case is ripe for 
suit, the first point and one of prime impor- 
tance for the plaintiff’s lawyer to decide, will 
be where to institute suit. The result will 


the very same note, when a half interest in it had been 
assigned. 

7R. R. v. Lockwood, 17 Wall. 357. 

8 Friedlander v. R. R., 130 U. S., 416. 

® Burgess v. Seligman, 107 U. S. 20. 
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often depend altogether upon the decision of 
this question; and there will frequently be 
a very wide choice. Some railroads extend 
through numbers of States, and many insur- 
ance companies are to be found in a majority 
of them; while individuals, too, are by no 
means always residents only of one or two 
places. What a gross discredit would it not 
be to our law-system, if plaintiffs are first to 
study where their best chance of success will 
be, or may resort to tricks and semi-fraudu- 
lent devices to secure the most favorable 
jurisdiction. But the essential fallacy of the 
whole thing lies in the assumption of the ex- 
istence of any such body of general princi- 
ples." They are nowhere to be found laid 
down with authority; no law-giver has ever 
enacted them—if even any can in our country 
—and the judicial rulings upon the subject 
are almost to be counted by a few scores. 
Moreover, as judicial rulings upon subjects 
not governed by statute are supposed to be 
largely based upon the customs of citizens, 
which have been acted upon in thousands of 
unlitigated instances, and which are the very 
bone and marrow of our common law, it is 


10 From at least 1797, efforts have been made to acquire 
the federal jurisdiction by assignment: See my prior 
article (pp. 482-4), and Farmington v. Pillsbury, 114 
U. 8. 188, and Little v. Giles, 118 U. S. 596, for the de- 
vices to which resort is had to enable a party to re- 
eover in the name of another, and see the never-to-be 
forgotten case of Stewart v. Lansing, supra. where the 
plaintiffs was|probably nomen et praterea nihil. In most 
of these cases the effort failed, but it will hardly be 
questioned that it must have often succeeded. In 
Bucher vy. R. R., 125 U. S. 555, the plaintiff first sued 
and got judgment in a State court; but, a new trial 
being granted, it apparently occurred to his attorney 
that there was a better chance in the federal court, 
under a decision in 23 How. 209. So he took a nonsuit 
and issued a fresh writin the U.S. Circuit Court. 
This effort also failed, though there were two dissents. 
Mr. Heiskell (16 Am. L. R. 759) has well said: “If I 
can take one side of a given case and succeed in it by 
going into the U. S. courts, or take the other and suc- 
ceed in the State court, itis too clear for argument 
that there is something wrong.” 

11 In Liverpool Steam Co. v. Phenix Ins. Co., 129 U. 
8. 397, the question was as to the validity, in a maritime 
ease, of a carrier’s stipulation against negligence—lia~- 
bility, and the supreme court was asked to decide it 
by the general maritime law: but it doubted the'exist- 
ence of such a law, and said: “The general maritime 
law isin forcein this country or in any other so far 
only as it has been adopted by the laws or usages 
thereof.” A remarkably clear statement, it would 
seem, of the standing of such vague general systems; 
but isit not far less applicable to the maratime law, the 
usages of which are largely of international growth, 
than to the common law, which is altogether an out- 
growth of local customs? 





surely very hard to find any basis of reason 
for these general principles, which are ac- 
knowledged to have application in but a 
paltry minority of the cases arising in any 
State, and which essentially depend upon the 
right of suit in an unusual forum. So far as 
the common law is concerned, the doctrine is 
certainly untenable, for it cannot be seriously 
maintained that in fact the common law is 
the same body of rules in Massachusetts, 
which was settled from England early in the 
seventeenth century; in Washington, which 
is settling by Americans in the end of the 
nineteenth; in Louisiana, which has never 
had the body of the common law; and in 
Texas and California, whose laws are a com- 
pound of provincial Spanish and rather re- 
cent American law. In addition to this, it is 
admitted that, if the matter in question ig 
regulated by a State statute, the supposed 
general principle is annihilated, or is at least 
banished from the State in question. It can 
be made naught by a mere declaratory stat- 
ute, which puts in words the custom of citi- 
zens, without changing the custom in one 
iota. There seems to be no rational differ- 
ence in this respect between judicial and 
statute law, and there is certainly none be- 
tween judicial law and that of a declaratory 
statute. 

Again, the general principles ought to form 
a system complete in themselves, but they 
do no such thing, and it has at times been 
necessary to help them out by the aid of 
State law. This has been done as to the 
question” ofa parol acceptance of a bill, 
and as to whether a bond drawn to ‘‘A or 
bearer’’ would pass” by delivery without 
indorsement, in each uf which it had to be 
settled by what State’s laws the contract was 
to be ruled: so the law of the State applies 
in part and in part does not. Nor does the 
system work any better in practice. Points 
long since settled in it are still questioned ® 
in the supreme court; no one can possibly 
tell whether the court may not in any par- 


12 Scudder v. Bank, 91 U. S, 406. 

13 Ottawa v. Bank, 105 U.S. 342, and see Roberts v. 
Bolles, 101 U. S. 119. 

14 This had to be determined also in Tilden v. Blair, 
21 Wall. 241 so as to learn what statute upon usury 
should control, and see also Embrey v. Jamison, 131, 
U. S. 336, and Wall v. Society, 32 Fed. Rep. 273. 

6 See Swift v. Tyson, 16 Peters, and R. R. Co. v. 
Bank, 12 Otto, 14. 
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ticular case * think it best to overrule their 
prior decision and follow the intermediate 
State decisions ; and in at least one instance,” 
after they had refused to follow the State 
court upon the meaning of a private act of 
assembly, they did some years later overrule 
their first decision upon the very same act’s 
meaning. All this makes hopeless uncer- 
tainty, and in the case of the private act 
certainly gross injustice was done to some 
one in the first federal suit. 

The whole doctrine of the general princi- 
ples seems to involve a failure to realize the 
true reasons, upon which are based the rules 
for the interpretation of contracts laid down 
in cases and treaties on the Conflict of Laws. 
The rule of the lex loci contractus, for in- 
stance, is not an arbitrary one, merely chosen 
because no better can be found, but is based 
upon the actual fact and truth of the case. 
Some rules of law are undoubtedly largely 
arbitrary and only true in a small majority 
of the cases to which they apply; but the 
rules here concerned are probably true in 
almost every single instance. If I make a 
contract im Pennsylvania, the probability is 
enormous that the contract is actually 
moulded and worded in accordance with the 
special rules of Pennsylvania law; and, if I 
go to Missouri and make another contract 
there, I will inquire in the first instance how 
to secure my rights under the Missouri law. 
Learned professional advice is often taken in 
such cases, and it may be safely said that it 
is never given but with a view tothe law of 
the proper State. The very exceptions to 
the rule of the /ex loci contractus, too, prove 
the same thing. For, if it is apparent that 
the parties contracted with a view to any 
other law, that law becomes at once the 
rule of the case; and, if any further act is 
done in pursuance of the same contract by 
the parties in and with a view to another sys- 
tem of laws, this last system applies to such 
new act. This is all evidently based on the 
actual intention of the parties. 

It is an unquestionable fact that, in each 
of our States, as well as in other countries, 
separate and often diverse customs grow up 
and are then acted upon in thousands of un- 


16 See Moores vy. Bank, 104 U. S. 625, and cases cited 
in prior article, p 474. 

17 Cf. Williamson vy. Berry, 8 How. 495; Suydam vy. 
Williamson, 24 How. 427. 





litigated transactions. The same words may 
have a different meaning in two States, and 
the universal custom as to special commer- 
cial transactions may be utterly different. 
Thus, I believe it is the case that discount by 
banks in Philadelphia is made upon a differ- 
ent basis, as to the calculation of days, from 
that in other places; and yet certainly any 
such peculiar custom ought in justice to be 
held to apply to every single transaction 
made with a view to it. The custom may be 
unwise or abstractly unjust, but parties, who 
make contracts there, will in almost every 
instance actually have known of the custom 
and have moulded their agreement to it. 
The customary law as to what constitutes a 
seal is in reality but another instance of the 
kind ; and it would be no more unjust for the 
courts of another State to refuse to adhere, 
as toa Pennsylvania contract, to the loose 
rule of Pennsylvania upon that subject, than 
it is to refuse to adhere to the State law as to 
the validity of a carrier’s stipulation against 
liability for his negligence. The State rule 
upon this latter subject ha; been refused en- 
forcement by the United States Supreme 
Court, in a New York case ;'* and yet it is by 
no means impossible that the freight rate 
charged in that very case was to some extent 
based upon the assumption of non-liability 
for loss. The business of modern times is 
carried on upon such a vast basis, that the 
probability and average of loss is a large 
factor in fixing the rate to be charged. The 
rates of insurance are based upon averages 
which are arrived at, after taking into ac- 
count elements quite as small as this; and 
competition is more than likely to have 
driven carriers, consciously or unconsciously, 
into charging a lower rate in such cases, in a 
State where the stipulation is valid, for the 
very reason that they exclude their liability. 
If this is so, it is not short of rank injustice 
to mulct them in heavy damages, when the 
unforeseen contingency of suit in another 
forum arises. 

Much of what has been heretofore said ap- 
plies to the established rule in the federal 
courts, as well as to its threatened adoption 
in the State courts. But, if the rule is too 
well settled in the former to be shaken, there 
is still time to prevent its adoption in the lat- 
ter. The two State courts which have en- 


81 R. R. v. Lockwood, 17 Wall. 357. 
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forced it have based their ruling on the 
federal decisions, but it seems that this rests 
on a misapprehension of their true reason. 
Story and Taney certainly did not mean to 
say, broadly, that the rules of commercial 
law are the same the world over (or in all of 
our States), or that the common law is the 
same unvarying mass of rules everywhere. 
They merely meant that they would not fol- 
low the State rules in such cases, on the 
ground that citizens of other States had other 
and higher rights, to guard which was the 
special function of the federal judiciary. 
This was certainly not generally based on any 
supposea bias! in the State against such 
citizens, or on any supposed judicial repudia- 
tion; but was merely an expression of the 
effort to amplify their jurisdiction. The 
members of the ‘‘Supreme National Tribunal’ 
found it irksome and thought it infra dignita- 
tem for them, in all the plentitude of their 
power and with their vast abilities, merely to 
register * the decrees of a ‘‘local tribunal,’’ 
and came in time to refuse todoso. Beyond 


19 Mr. Heiskell, in his interesting article on ‘* Retro- 
spective Decisions” in 22 Am. L. Rev., p. 523, contends 
that this was the true reason in Rowan y. Runnels and 
some other cases. There is, however, nothing in the 
opinions to show this; and Rowan v. Runnels was not 
decided until five years after the first great breach had 
been made in Swift v. Tyson, and been widened in 
several other cases. There is, of course, equally noth- 
ing in the opinions asserting the reason I advance, but 
expressions could easily be found, which give it coun- 
tenance. Swift v. Tyson, and a multitude of other 
cases cannot possible have been decided on the ground 
of bias, or of judicial repudiation (See Mr. Reno’s ar- 
ticle, 23 Am. L. Rev. 190) in the State. 

In Burgess vy. Seligman, 107 U.S. 20, Bradley, J., 
writes: “It can hardly be contended that the federal 
court was to wait forthe State courts to decide the 
merits of the controversy and then simply register 
their decisions, or that the judgment of the ‘circuit 
eourt should be reversed, simply because the State 
eourt has since [since circuit courts’ decision] adopted 
a different view.’? And yet this is precisely what the 
court, under the lead of its great founder, Marshall, 
always did. See Bank v. Dudley, 2 Pet. 492, where 
the case was held under advisement, because the court 
was informed on the argument that the point was pend- 
ing in the State supreme court; the same judge had 
remarked in Telfair v. Stead, 2 Cr. 407, that the only 
doubt was removed by learning how the State court 
had decided the same question. See also Springer v. 
Foster, 2 Story, 385, where Judge Story held a case 
under advisement, exactly as was donein Bank v. 
Dudley, and see my prior article (pp. 467-471) for 
other cases more or less similar. Judge Washington 
wrote that, “the injustice as well as the absurdity of 
the former (the federal courts) deciding by one rule, 
and the latter (the State courts) by another, would be 
too monstrous to find a place in any system of gov- 
ernment.” (Golden v. Prince, 3 Wash. 3138.) 





doubt, the future philosophical historian of 
the. Republic will refer these cases—and 
what a large chapter in his work the Judi- 
ciary’s record will make !—to that nationaliza- 
tion, which has been so persistent a symptom 
in our history. People will forever differ 
whether this has been for good or for evil, 
but no one can fail to see it; and it does 
seem to me most apparent that it is the only 
true explanation of the refusals to apply the 
State law. Taney must bear a heavy share 
of the blame in this matter, but the unfortu- 
nate doctrine of general principles found its 
principle cause in the craving appetite of 
Story for power and distinction, and in his 
belief in a strong case of nationalization. 

If this be true, the federal doctrine fur- 
nishes no support whatever to the threatened 
similar doctrine in the States. The former 
was a doctrine to be applied only in one 
special set of tribunals in our very compli- 
cated *! system, while the proposed new doc- 
trine is to be of general application; the 
courts of each State are in these cases to re- 
fuse to enforce the laws of any other, but are 
to enforce what have been strangely enough 
called ‘‘universal’’ principles. Yet it is per- 
fectly apparent in each case so far decided, 
that the principles are limited; and they do 
not need to be law even in a majority of the 
States. They have in reality, in the main 
been enforced, because they were the law of 
the forum. Should the doctrine become 
established, the temptation will be very strong 
for each State to enforce another’s law, only 

21 Oyr system is complicated enough without the in- 
troduction of new elements of discord. There is ¢. g. a 
class of cases, where citizens seek another State’s 
courts, so as to deprive their defendant of the home 
State’s exemption law, and where some curious points 
have been decided. The cases reported are mainly 
ones where the defendant is the employee ot a railroad 
running into another State, and where his wages have 
been successfully garnished in the foreign State after 
judgment there, though in his own State they are ex- 
empt. See e. g. Zimmerman vy. Franke, 34 Kans. 650, 
where both parties were citizens of Kansas, and where 
plaintiff resorted to a Nebraska court, but the Kansas 
court issued an injunction against his prosecuting the 
suit there. And see Stark v. Bare, 39 Kansas, 100, where 
after a somewhat similar device, involving, however, 
the federal plan of assignment for jurisdictional pur- 
poses, had resulted successfully; the defendant sued 
the plaintiff in Kansas on the ground that he had thus 
wrongfully deprived him of the benefit of his exemp- 
tion, and recovered a final judgment. Hager v. Adams, 
70 Iowa, 746, is to about the same effect; and see also 
Wells v. R. R., 74 Ga. 548. Assignments for the pur- 
pose here referred to have been a subject of legisla- 
tion in several States. 
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so far as the latter enforces the former’s. 
Judges are as human as thers, and could not 
be free from the ad captandum nature of an 
appeal to give only such comity as had been 
given them.” There is already some jealousy 
felt in the State tribunals at the refusal of 
the federal courts to enforce State decisions ; 
and the general adoption of the system could 
only result in great jealousy, and in what 


can only properly be termed judicial re- | 


prisals.” Wan. M. Mees. 


Philadelphia. 


2 See this view justified by the dissent in the Penn- 
sylvania case (Forepaugh v. R. R., 24 Weekly Notes, 
885) on the subject, which has been decided since this 
article left the author’s hands. The dissenting justice 
would rule the case on the ground that “comity can 
require no more of usin any case than the courts of 
the place of the contract would yield to us for comity’s 
sake.” 

% There is growing to be quite a literature upon the 
subjects treated in this paper; the following articles 
are known to the writer: Is there a general commer- 
cial law, etc., by Robert G. Street, 12 Am. Law Reg. 
(N. 8.) 478; The Rule in Gelpcke v. Dubuque, by 
Henry Reed, 9 Am. Law Rev. 381; Conflicts between 
Federal and State Decisions, by Wm. B. Hornblower, 
14 Am. Law Rev. 211; Conflicts between Federal and 
State Decisions, by Joseph B. Heiskell, 16 Am. Law 
Rev. 743; Address on Retrospective Legislation deliv- 
ered before the New York Bar Association at Albany 
in 1880, by Geo. W. Biddle; Note to Sonstby v. Keely, 
Am. Law Register, April, 1882, p. 235; Federal De- 
cisions on Questions of State Law, by Wm. M. Meigs, 
Southern Law Rev. Dec. 1882, p. 452; Retrospective 
Decisions, by Jos. B. Heiskell, 22 Am. Law Rev. 523; 
Impairment of Contracts by change of Judicial De- 
cision by Conrad Reno, 23 Am. Law Rev., p. 90; Bor- 
der Land of Federal and State Decisions by G. W. Pep- 
per, Philadelphia, 1889, T. & W. Johnson. 








TAX ATION— EXEMPTION — INSTITUTIONS OF 
LEARNING. 


MONTGOMERY V. WYMAN. 





Supreme Court of Illinois, October 31, 1889. 


A law exempting all property of institutions of 
learning, including the real estate on which such in- 
stitutions are situated, from taxation, does not apply, 
when the property is owned by anindividual and when 
the profits from the school accrue to an individual. 


BAKER, J.: Martha L. Wyman and Edward 
Wyman exhibited their bill of complaint, alleg- 
ing they were the owners, proprietors and con- 
ductors of an institution of learning called ‘*Wy- 
man Institute,’’ located at Upper Alton Illinois, 
and praying an injunction restraining the collec- 
tiou of the taxes levied for the year 1887 on the 
real estate upon which said institute was situated 
and maintained, and on the furniture personal 
property connected therewith and used exclu- 
sively in carrying it on. 





Upon the filing of the bill a preliminary injunc- 
tion was issued. Answer and replication were 
filed. While the suit was pending in the circuit 
court the death of Edward Wyman was suggested, 
and his administrator, George H. Smiley, substi- 
tuted as a party complainant. The cause was 
heard upon an agreed state of facts, the deposi- 
tion of Martha L. Wyman being attached to and 
considered a part thereof. These facts are suf- 
ficiently hereinafter stated in this opinion. The 
final decree of the court made the injunction per- 
petual. The claim of appellees is, that the real 
estate and personal property in question are ex- 
empt from taxation. Section 3 of Article IX. of 
the State constitution provides: ‘‘The property 
of the State, counties, and other municipal corpo- 
rations, both real and personal, and such other 
property as may be used exclusively for agricult- 
ural and horticultural societies, for school, re- 
ligious, cemetery, and charitable purposes, may 
be exempted from taxation; but such exemption 
shall be only by general law.”’ In section two of 
the revenue law it is provided, among other 
things, as follows: ‘All property described in 
this section, to the extent herein limited, shall 
be exempt from taxation, that is to say—First— 
All lands donated by the United States for 
school purposes, not sold or released, all public 
school houses, all property of institutions of 
learning, including the real estate on which the 
institutions are located, not leased by such insti- 
tutions or otherwise used with a view to profit.” 
That by the canons of construction all laws ex- 
cepting property from taxation are to be strictly 
construed, and all reasonable intendments in- 
dulged in favor of the State, and all doubts solved 
in its favor and against exemptions, goes without 
saying. The expression “institution of learning’’ 
is broad enough to include every description of 
enterprise undertaken for educational purposes, 
which is of higher grade than the public schools 
provided for in the statutes, and is not necessa- 
rily limited to either public or incorporated enter- 
prises, or to both. Ordinarily, the word ‘‘insti- 
tution’’ implies an established and organized so- 
ciety ; but here, the words “‘institution of learning”’ 
seem to refer not so much to the society or per- 
son or persons in control of the enterprise, as to 
the institution itself, that is to say, the thing 
which is established, founded, or instituted. 
That which is exempt from taxation is the prop- 
erty of the institution of learning, which plainly 
means the property owned by the institutions. 
The property of and the property owned by an in- 
dividual or corporation, as commonly used and 
understood, mean precisely the same thing. O. 
& M. Ry, Co. v. Barker, 125 Ill. 303. No matter 
where the legal title to the property may be 
vested, it is sufficient for the operation of the sta- 
tute if the institution is the ultimate or beneficiary 
owner. Most usually the title is held by the so- 
ciety or corporation which manages and controls 
the institution of learning but not necessarily so, 
for there may be no corporation or organized so- 
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ciety and yet be ‘“‘an institution, of learning’’ in 
respect to which the ownership of property, 
within the true intent and meaning of the law, can 
be predicated; but, in such case, it would seem, 
there must be in the nature of things be a trustee 
or trustees, to hold the legal title to the prop- 
erty in trust for the purposes and objects of the 
institution of learning. The idea of ownership of 
property can only be connected with that which 
we call an institution of learning by means of the 
interposition of either a society or corporation or 
a trust. If the title is in the controlling corpora- 
tion, or if it is vested in a trustee or trustees for 
the objects to be accomplished through the in- 
strumentality of the institution, in either event 
the property is, within the, contemplation of the 
statute, the property ofthe institution of learn- 
ing. In People v. Anderson, 117 Il. 50, Ander- 
son owned the lots and erected a meeting house 
on two of them, and the latter were used exclu- 
sively for religious purposes, but the congrega- 
tion which worshipped there was not incorpora- 
ted or in any manner organized, and at any time 
Anderson said proper the congregation might 
have been excluded from the use of the property, 
and it was held the property was not exempt from 
taxation, since church property to beso exempt 
must be owned by the congregation. 

The constitution of the State of Ohio used the 
expressions ‘‘public school houses’’ and ‘‘institu- 
tions of purely public charity,” and the statutes 
exempted from taxation: ‘‘All public school 
houses * * * allpublic colleges, public acad- 
emies, all buildings connected with the same, and 
all lands connected with pnblic institutions of 
learning, not used with a view to profit.” In 
Gerke vy. Purcell, 25 Ohio St. 229, it was held that 
the parochial schools with their play grounds 
were exempt from taxation; that while they were 
not “public school houses” in the sense of the 
constitution, yet inasmuch as they were open to 
the entire community they were ‘‘institutions of 
purely public charity’’ within the meaning of the 
constitution, and that the word “public” as ap- 
plied in the statute to school houses, colleges, 
academies and other institutions of learning is 
descriptive of the uses to which the property is 
devoted and is not used to describe the owner- 
ship of property; but in that case while the bare 
legal title was vested in Archbishop Purcell, he 
was not the real owner of the property, but held 
the same in trust, to be used for parochial school. 
In the case now under consideration the real estate 
was all * * * occupied by the institute and, in one 
sense, devoted exclusively to the purposes and 
objects of the institution, and the personal prop- 
erty used by and in the institution was all a nec- 
essary part and adjunct of the institute, and no 
part of it was used or employed otherwise than 
in connection with and for said school. But it 
is a part of the agreed state of facts that the title 
to the real estate was in the appellee Martha L. 
Wyman, and that the same was exclusively and 
individually her property, and that the personal 





property was owned jointly by her and her now 
deceased husband, and that no other person or 
persons had, at the time of the assessment for 
taxation, any interest in or title to any of the real 
estate or personal property, and that after the 
payment of all the expenses of the school, there 
remained a surplus or profit from the institution, 
and that the institute, in addition to said profits, 
furnished a means of livelihood to appellee Mar- 
tha L. Wyman and her now deceased husband, 
Edward Wyman, and that said institute had been 
in operation for about nine years, and that dur- 
ing that time the complainants in the bill, Ed- 
ward and Martha L. Wyman, devoted their ex- 
clusive attention and all their abilities to it. 
The deposition of Mrs. Wyman was also made a 
part of the agreed state of facts, and it appears 
therefrom that the{school was conducted by both 
the complainantsin the bill, that Prof. Wyman 
managed the educational part of the ‘institute, that 
Mrs. Wyman furnished her real estate and her at- 
tendance upon the home department of the 
school, that there was no agreement or under- 
standing as to compensation for the services 
of either, or as to rents or other remuneration for 
the use of the property, and that Mrs. Wyman had 
no distinct interest in the profits, but received from 
the school such support as a wife usually receives 
from herhusband. All property is, under the con- 
stitution, primarily subject to taxation. One of 
the conditions of exemption from such burden 
under the statute enactedin conformity with the 
constitution is, that the property connected with 
an institution of learning; in order to be ex- 
empted must be the property of the institution. 

Here, all the property involved was the personal, 
exclusive and absolute property of either Mrs. 
Wyman, individually, or of her jointly with her 
husband. Theinstitute had no property right in 
the premises, either legal or equitable. At any 
time the Prof. and Mrs Wyman saw (fit they had 
a perfect right to stop the school, exclude the 
institution from the premises and from the use of 
the property and close the institute itself. In 
other words, that which is called ‘‘Wyman Insti- 
tute,” although a school and institution of 
learning of high character was, from a legal 
standpoint, but private property belonging to the 
complainants, one or both, and was not only in- 
capable of holding the legal or equitable title to 
property but neither it nor the lands upon which 
it was located nor the personality connected 
therewith were the subjects of a trust which the 
courts could recognize or enforce, at the instance 
of the public or of any supposed beneficiary or 
beneficiaries either natural or artificial. 

Our conclusion then, is, that the property de- 
scribed in the bill of complaint cannot be regarded 
as the property of an institution of learning, and 
that essential element being absent such property 
cannot properly be adjudged exempt from taxa- 
tion. It is also required by the statute, in order that 
tte property should be exempt from taxation, that 
it should not be ‘‘leased by such institutions, or 
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otherwise used with a view to profit.” The con- 
stitution, as we have seen, provides that prop- 
erty used exclusively for school purposes may 
be exempted by general law from taxation. 
The General Assembly therefore could rightfully 
exempt only such property as is used exclusively 
for the attainment of the objects of the institution 
of learning, and it cannot be understood that the 
statute is broader in its scope than the constitu- 
tion itself. The premises in question were all 
occupied by the institute, and devoted exclusively 
to the purposes and objects of the institution, and 
the personal property was a necessary part 
and adjunct to the institute. But, to conclude 
from these statements that the property was used 
exclusively for school purposes, and fvas nou used 
with a view to profit, would be to stick in the 
bark. It seems fromthe record that the ‘‘Wyman 
Institute” is so conducted as that there is an actual 
profit, but, whether this were so or not is wholly 
immaterial if only it was conducted ‘‘with a view 
to profit.’’ It appears further, that these profits 
did not belong to the Institute, but to Professor 
and Mrs. Wyman, one or both of them owning 
realty, and the two owning the personalty, and 
both of them giving their time and services to the 
institution. It cannot be otherwise than that 
these profits, whether actual or merely contem- 
plated, grow out of the use of the property upon 
which the schoo] is located and with, and by 
which the school is conducted. 


It is true, the property is not leased, but the 
other clause of the statute ‘‘otherwise used with 
a view to profit’? embraces within its terms and 
meaning all ways other than by leasing, in or by 
which property may be used so as to realize a 
profit. If these taxes in controversy were abated, 
the benefits therefrom would be personal benefits 
to the proprietors of the school, and if they were 
paid the burden would be borne by them person- 
ally. Even if we could assume that in some in- 
direet way the institute gets the benefit of the 
profits, and thereby would be affected by the 
payment or non-payment of the taxes, yet, after 
all, the institute is but a private business enter- 
prise of its proprietors and the ultimate profit or 
loss is tothem. It does not appear it is intended 
that the institute, or the cause of education shall 
reap the benefit of any part of these profits, and, 
if it did, the property should not be within the 
statute without it further affirmatively appeared 
the whole of such profits were intended and ap- 
plied exclusively in fuirtherance of the purpose of 
the institution. 

It seems to be assured by appellees that the de- 
cision of this court in MonticelloSeminary v. The 
People, 106 Ill. 398, is an authority in their favor, 
and decisive of this case. There are two marked 
distinctions between that case and this; there 
Monticello Seminary was a corporation created 
by a special charter granted in 1843, and the 
lands involved were the property of that institu- 
tion of learning, while here the property is the 
exclusive property of individuals, held in their 





own right; there, the lands were not used with a 
view to profit, but used strictly in the carrying 
on of the seminary and exclusively for that pur- 
pose, what was realized over and above actual 
expenses being used as a fund forthe education 
of indigent females, while here the profits of the 
school, remaining after the payment of expexses, 
are retained by the proprietors of the school and 
owners of the property. 

The fact that by section two of the revenue act 
it is provided that all public school-house shall 
be exempt from taxation implies that private 
school-houses in which are taught, with a view 
to private profit, the rudimentary branches of 
education, such as are ordinarily taught in the 
public schools, are subject to taxation. It is not 
perceived from the act that it was the legislative 
intention, while thus leaving schools of this in- 
ferior grade, which are maintained for private 
and personal gain, subject to taxation, at the 
same time to relieve therefrom schools of the 
grade of “institutions of learning’? which are 
likewise maintained for private and personal gain 
and profit, whether maintained by an individual 
or by a corporation. 

No reasonable or just ground for such a discrim- 
ination is apparent, nor is it manifest such dis- 
crimination isin fact made by the statute. It 
undoubtedly is the legislative policy to encourage 
and foster ‘‘institutions of learning,’ thereby 
affording opportunities for a higher education, 
and this is done by not limiting the exemption 
from taxation to such institutions as are publie 
and sustained by the State, but extending it to 
all ‘‘institutions of learning,’’ however managed 
and controlled, whether by a corporation or by 
an individual, but subject, however, to the re- 
strictions that the property so to be exempted, 
shall be owned by the institution and shall not be 
leased or otherwise used witha _ view to profit. 
In order that such property shall be exempt from 
taxation, it must be dedicated to a use favored 
by law, and it may thus be dedicated by being 
owned by an institution of learning which has a 
corporate existence which authorized it to hold 
the title to property, or by having the title thereto 
vested in a trustee or trustees, solely for the uses 
and purposes of the institution of learning, and 
in either event it must not be used with a view to 
profit. 

It is not contemplated by the constitution or 
intended by the statute that property owned by 
an individual in his or her own right, and used 
for his or her own gain and profit, or owned by a 
corporation formed with a view to profits and 
dividends to be paid to the stockholders, should 
be free from the burdens of taxation. Such an 
exemption would be violative of the principle of 
uniformity and equality of taxation prescribed by 
the constitution. 

In our opinion the circuit court erred in holding 
that the real estate and personal property de- 
scribed in the bill of complaint were exempt from 
taxation, in enjoining appellants from collecting 
the taxes due thereon for the year 1887, and in not 
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dismissing the bill of complaint. ‘The decree is 
reversed and the cause remanded with directions 
to dismiss the bill at the cost of the complainants 
therein. Reversed and remanded. 


Nore.—The principal case is well sustained by the 
authorities. While it is conceded, that a State legis- 
lature in the absence of constitutional instructions 
ean exempt property from taxation, yet such grants 
always receive a strict construction. If there is a 
doubt on the subject, such doubt is resolved against 
the exemption.? In the language of another court im- 
munity from taxation is never recognized, unless it is 
granted in terms too plain to be mistaken’? Judicial 
construction cannot make the exemptions embrace 
other property than what is plainly expressed in the 
law.4 Where there is a variation in the rulings of the 
courts it generally proceeds from a different phraseo- 
logy of the law. Though the law has exempted prop- 
erty from taxation, because it belongs to and is used 
for a religious benevolent or charitable institution, yet 
such property is taxable if any part of it is used regu- 
larly or occasionally for purposes of gain, though such 
income is used for the support of suchinstitution.’ It 
has been held that all of such property becomes taxable,é 
but other courts allow a division, levying the tax only 
on that part of the property, from which the revenue is 
derived, though it is but a part of a house.’ Under alaw 
exempting from taxation buildings used exclusively 
for school purposes, sucha building became taxable 
because the owner thereof and his family lived in part 
of it, though they were all connected with the school 
either as teachers or scholars. Under a law exempt- 
ing a purely public charity, an institution of science, 
topromotea diffusion of science among the commu- 
nity, but whose benefits are restricted to members 
except under conditions prescribed by the managers, 
is taxable;? but a library open to all for purposes of 
reading, which imposes a charge on those taking books 
away to read, which receipts are used in its support, 
is not taxable.0 An educational institution under the 
control of trustees of a certain religious faith, whose 
object is to furnish an education as cheaply as possi- 
ble, the pupils paying for education and boarding in 
part by fees and their labor, but in which the public, 
nor any class thereof, has not an absolute right of 
entry, is taxable under a law exempting all institu- 
tions of learning founded, endowed or maintained, by 
public charity... Soa masonic lodge is not a purely 
public charity and therefor taxable. A law, exempt- 
ing places of religious worship, does not exempt a par- 


1 Cooley on Taxation, 205; State v. Whitworth,8 Lea, 
594, 

2 Morris v. Masons, 68 Tex. 698. 

3 Chicago, etc. R. Co. v. Guffey, 120 U. S. 569, 

4 People v. Seamens’ F. Soc., 87 Ill. 246. 

65 State v. Board of Assessors, 34 La. An. 574; State v. 
Board of Assessors, 35 La. An. 668; Conn. 8S. Assn. v. 
Town of E. Lyme, 54 Conn. 152; St. Mary’s College v. 
Crawl, 10 Kan. 442; Wyman v. St. Louis, 17 Mo. 335; Mor- 
ris v. Masons, 68 Tex. 698; First M. E. Church vy. Chicago, 
26 Ill. 482. 

6 Wyman Vv. St. Louis, 17 Mo. 335. 

7 First M. Church v. Chicago, 26 Ill. 482; Massenbury 
v. Grand Lodge (Ga.), 7 8. E. Rep. 636; Appeal Tax 
Court v. Grand Lodge, 50 Md. 421. 

8 Red v. Johnson, 53 Tex. 284. 
Houston, 39 La. An. 592. 

9 Delaware C. I. of S. v. Delaware Co., 94 Pa. St. 163. 

10 Donahugh’s Appeal, 86 Pa. St. 306. 

1 Shiel Collega v. Mercer Co., 101 Pa. St. 530, 

12 Bangor v. Masonic Lodge, 78 Me. 428. 
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sonage,'3 though the parsonage is erected on the church 
lot.4 <A statnte, exempting colleges incorporated 
academies and other institutions of learning, does not 
exempt buildings erected and used for private unin- 
corporated seminaries of learning. A statute ex- 
empting any literary institute does not include a private 
boarding school, and when public school houses are 
exempt, only school houses owned by the State are 
meant.!7 Laws exempting school houses do not refer 
to orphan assylums, where orphans are maintained 
and partially educated; they refer only to the public 
common schools.’ Such exemptions when allowed 
are not limited to such an amount of property as may 
seem necessary for corporate purposes, but extend to 
all the real estate occupied by it or its officers, and 
appropriated to those uses by its officers, in the ab- 
sence_of anything to show abuse.!® Such exemptions 
are personal and cease with a transfer of the prop- 
erty.22 Even a sale of the franchise will not carry the 
exemption, unless the law expressly so provides.” 
S. S. MERRILL. 


13 St. Mark’s Church v. Brunswick, 78 Ga. 541. 

14 Third Cong. Soc. v. Springfield, 147 Mass, 396. 

15 Chegary v. Mayor of New York, 13 N. Y. 220. 

16 Indianapolis v. McLean, 7 Ind. 328. 

17 Gerke v. Purceil, 25 Ohio St. 229. 

18 Assn. for Colored Orphans v.New York, 104 N. Y. 581. 

19 Mass. Gen. Hosp. v. Somerville, 101 Mass. 319. 

20New Haven v. Sheffield, 30 Conn. 160; Wlison yv. 
Gaines, 103 U. 8. 417; State v. Whitworth, 8 Lea, 594. 

21 Com. v. Masonic Temple Co. (Ky.), 8 8. W. Rep. 699; 
Morgan v. Louisiana, 93 U. 8. 217; Wilson vy. Gaines, 
103 U. 8. 417. 





CORRESPONDENCE. 





' To the Editor of the Central Law Journal: 


Referring to ‘Answer to Query No. 4,’”? which ap- 
peared on page 376 of the current volume of the 
JOURNAL, I desire to say that if your correspondent 
saw apy such statement published in a newspaper as 
you claim, it was untrue. The only case of libel in- 
volving the question of what is a newspaper, or, in 
other words, is an ‘‘extra’’ a newspaper, within the 
meaning of the libel law of Michigan and Minnesota, 
that has been tried in this vicinity, was a case in our 
local court, in which I was one of the attorneys. That 
case was tried, and the court ruled that the particular 
“extra” was not a newspaper, within the meaning of 
the law; but such decision was based upon the par- 
ticular facts of the case, and was not a ruling upon 
the question ‘‘what constitutes a newspaper?” The 
trouble that Iran against in the trial of the case was 
that the plaintiff was able to prove that the alleged 
“extra”? was nothing more than a political hand-bill; 
that it was issued at the dictation of a campaign com- 
mittee, containing no item of news, simply discussed 
the fitness of the various candidates for office, and 
contained statements of and regarding the plaintiff 
that were undoubtedly libelous, and was not circu- 
lated as newspapers usually are, but was given in 
large quantities to the campaign committee ordering 
the same, and circulated like ordinary hand-bills, dis- 
tributed sbout the streets by boys. Therefore, you 
see, that no court, at least in this vicinity, has passed 
upon the question, but I think it is safe to say that, 
under the particular circumstances of this case, the 
publication was not a newspaper. While investigat- 
ing the question of “‘what constitutes a newspaper,”’ 
within the meaning of the Minnesota and Michigan 
libel law, I came across some very interesting decis- 
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ions, and from my investigations I have no doubt 
whatever that an “‘extra,” no matter what its size, 
even though in the shape of a hand-bill, and whether 
it contains much or little news, ifin truth and in fact 
an “extra” of a newspaper, is, within the libel law, a 
newspaper. To constitute a newspaper, it is requi- 
site: 1st. That itis a bona fide publication for every- 
body’s use. 2d. That it is published in numbers with 
regularity. 3d. That it contains news, whether 
legal, political, religious or otherwise, if not exclusive. 
4th. That it is in sheets of cheap form. However, 
such publication, to constitute a newspaper, need not 
be necessarily regular, for if so, an ‘extra’ would not 
be a newspaper. See upon this point, 4 Opin. Atty.- 
Gen. 10, which is an interesting case defining a news- 
paper within the meaning of the postage law. See 
also the following cases, which are of interest, and 
from which it will appear that to constitute a news- 
paper the four requisites named above must exist. 
Kellogg v. Carrico, 47 Mo. 157; Harnandez v. Drake, 
81 Ill. 84; Curr v. Hill, 75 Ill. 51; Anderson’s Law Dict. 
tit. Newspaper. M. B. WEBBER. 
Winona, Minn. 








RECENT PUBLICATIONS. 





A TREATISE ON THE LAW RELATING to Executors 
and Administrators. By Simon G. Croswell, Ed- 
itor of Greanleaf on Evidence, Washburn on Real 
Property, Washburn on Easement and Servitudes, 
and Author of a Collection of Patent Cases. Bos- 
ton. Little, Brown & Company. 1889. 

Outside of the fact that there have been published 
within recent months, a good many works on subjects 
pertaining to administration of estates, there is no rea- 
son why this book should not have deserved success. It 
is certainly well conceived. Indeed, in point of sys- 
tematic and general arrangement of subjects and 
topics, we know of no book on the subject, which ex- 
cels it. It grieves us to read a book which plunges 
into the subject right at the middle and works towards 
both ends. This book starts with jurisdiction of pro- 
bate courts and the appointment of executors and 
administrators, and follows logically through the 
eutire subject, embracing nothing that is germane and 
omitting nothing that is of value. The style of the 
author is terse and to the point. He uses no more 
words than are necessary and hence the text of the 
book is not very large, embracing only about six hun- 
dred pages. There is appended a digest of the 
statutes of the different States, to which the text from 
time to time refers. The notes contain copious and 
accurate references to the authorities, and the book is 
well indexed. It is needless to say that, in point of 
mechanical execution, it is without criticism, inas- 
much as its publishers are Little Brown & Co. 





QUESTIONS AND ANSWERS to Anson on Contracts, 
including an Analysis of Each Division of the Law 
of Contracts. By James R. Jordan (Librarian of 
the Law School of the Cincinnati College). W.H. 
— & Co., Law Publishers. Cincinnati: 

We can see wherein this little book of nearly two 
hundred pages will be of great value to students of 
the law. And when we say students, we mean as 
well practitioners who are students (and all ought to 
be) as technical students. It contains the subject of 

Anson on Contracts,a work of great merit, boiled 

down into the shape of eight hundred hnd seventy- 

nine questions and answers, all bearing on the vital 





incidents and accompaniments of acontract. Anson 
on Contracts has been chosen as the basis of this book, 
because it contains in a brief and comprehensive man- 
ner the principles of the law of contracts, leaving out 
all that is not essential and that which might confuse 
beginners. An analysis of “Anson on Contracts” has 
been inserted which the student will find to be a 
valuable help. The book is carefully indexed and is 
well printed and bound. 





A TREATISE ON THE LAW OF TRUSTS AND TRUSTEES, 
by Jairus Ware Perry. Fourth Edition, embody- 
ing relevant cases down to date. By Frank Par- 
sons. Intwo Volumes. Boston: Littie, Brown & 
Co. 1889. 

Every practitioner knows or ought to know of this 
masterly work of Jairus W. Perry. It made its ap- 
pearance first in 1871, and has passed through three 
editions, this being its fourth. It has been and is to- 
day regarded by practitioners and the courts as the 
standard authority upon the subject of Trusts and 
Trustees. It is much to be regretted that by Mr. 
Perry’s untimely death, at an age when some of the 
best work might reasonably have been expected from 
him, we lost the ripe points of study and thought 
which he was constantly giving tothe subjects of 
which his book treats. However, the work of the 
editor, Mr. Frank Parsons, seems to have been 
conscientiously done. It consists principally in the 
addition of about a thousand new cases which have 
appeared since the last edition. The editor says, that 
every case inserted inthis edition has been carefully 
examined by him in person, and it has been his effort 
throughout to put no work upon the book that would 
not be in keeping with its high character. Many 
practitioners will regret the absence, from the be- 
ginning of the sections, of the usual catch words or 
sentences, in Jarge type indicating their scope. This 
omission is the more serious because each chapter 
contains many sections, most of them short, and it 1s 
only by turning back to the beginning of the chapter 
that one can readily find the subject of the sections. 
This, of course, in no measure detracts from the real 
value of the book, which in truth, cannot be over- 
stated. 


Books RECEIVED. 


THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Contained in the “American Decisions” 
and the “American Reports,’? Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C. 
Freeman and the Associate Editors of the “‘Amer- 
ican Decisions.”? Vols 9. San Francisco: Ban- 
croft Whitney Company, Law Publishers and Law 
Booksellers. 1889. 


TEN THOUSAND A YEAR. By Samuel Warren, F. R. 
S., with the author’s notes, elucidating the legal 
eo of the story. Boston: Little, Brown & 
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QUERIES AND ANSWERS. 





QUERY NO. 29. 


N, an unmarried man, is intimate with H,a mar- 
ried woman, who has lived apart from her husband 
five years. N begets H with child, which is born 
about two months after the accidental death of N. 
During N’s life-time and while H is pregnant by him, 
and about three months before the birth of the child, 
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N writes friendly letters to H, in which he speaks of 
their getting married, their future home and of 
“baby,” and otherwise alludes to her pregnancy and 
the baby. Would such facts constitute such a recog- 
nition of the child by him as to entitle it to inherit N’s 
estate? Can a person in writing, recognize. under the 
Kansas statute, his reputed illegitimate child before 
its birth so as to entitle it to an inheritance of his 
estate? G. & L. 


QUERY No. 30. 


A, living in Kansas, insures his house with a com- 
pany organized and incorporated under the laws of 
Illinois. A insures, intending to remove from Kan- 
sas. The policy of insurance contains the following 
elause: “If the premises become vacant or unoccu- 
pied * * * this policy shall be void.’ A then 
leaves his house under the care and supervision of a 
neighbor, who promises to took after it, and removes 
with his family, leaving his house unoccupied and 
vacant. After leaving and before expiration of his 
policy the house is destroyed by fire. Now,I know, 
of course, the g neral rule, but would like to know 
whether the insurance company is liable under the 
laws of Kansas? Please cite authorities, including the 
Kansas statute, if any there be covering the question. 

Ww.B. 
QuERY No. 31. 

A, a female, was born in Arkansas, where her par- 
ents were domiciled at their death. After their death 
and during her infancy, about three years ago, she 
was taken by a friend to California, to reside with her 
uncle, who was domiciled there. He was appointed 
her guardian in that State, and she has ever since re- 
sided with him. There was no guardian in Arkansas. 
In Arkansas, a woman is of full age for all purposes 
at eighteen; in California, at twenty-one. She is now 
over eighteen, but under twenty-one. The adminis- 
trator in Arkansas wishes to know to whom he should 
pay her distributive share of her mother’s estate. X. 


QUERIES ANSWERED. 





QuErY No. 18. 
[To be found in current volume, p. 316.) 


The best thing for ‘‘I”’ to do is to offer a reward for 
the best and most satisfactory solution of the question. 
No one, without a chance for compensation, would un- 
dertake to solve so complicated a puzzle. M. 

Query No. 21. 
[ To be found in current volume, p. 396.) 

It seems to be admitted by the facts that the war- 
ranty deed from A to B was made in fraud of cred- 
itors, and that this purpose was fully participated in 
by B, the grantee. This being so, the deed is abso- 
lutely void. Martindale on Conveyancing (2d ed.), 
46, and cases cited. This deed being set aside, the 
mortgage held by B on A’s land to secure the $1,000 
will still bein force, not being tainted with fraud, and 
B may thereby obtain his money. xX. 

QuERY No. 22. 
[To be found in.current volume p. 396.) 

This case, on its statement, is so plain that it hardly 
needs the citation of any authorities. A is certainly 
not obliged to give up the interest asked for as a re- 
bate. The note was not due fora year, and if the 
banker or his assignee chose, for the sake of getting 
the securities to pay it before maturity, it was a con- 
cession on A’s part to permit it, and he can no more 
be legally called upon to give up the five months’ in- 





terast than the seven months during which A had the 
use of the money. D. 
QUERY NO. 23. 
[To be found in current volume, p. 396.) 

The doctrine has become established that a mar- 
riage, good at the common law, is good, notwith- 
standing the existence of any statute on the subject, 
unless the statute contains express words of nullity. 
Directory provisions of the statute, though pro- 
hibitory, and even penal with respect to the officers, 
have not been regarded as affecting the validity of a 
marriage otherwise legal. Bishop on Marriage and 
Divorce, §§ 283, 284. This marriage, provided the 
justice of the peace had authority, was certainly 
valid. M. 
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1, ACTION—Surviving Partner.—Where an action has 
been commenced in the name of persons who had pre- 
viously been partners, and one of the partners was 
dead when the suit was commenced, it is proper in 
Michigan to allow the other, by amendment, to declare 
as surviving partner, and in such action plaintiff may 
recover for all work done in completion of a job under- 
taken by the partnership, and partly performed before 
the other partner died.— 0’ Connell v. Schwanabeck, Mich., 
43 N. W. Rep. 599. 

2. ADMIRALTY—Jurisdiction.—Admiralty will refuse to 
take jurisdiction of a liabel for personal injuries in 
flicted by the master of a foreign vessel on a foreign 
seaman while on the high seas, where the relations of 
libelant to the ship have been settled by his and re- 
spondent’s consuls.—Camille v. Couch, U. 8. D. C. (8. C.), 
40 Fed. Rep. 176. 

8. ADVERSE POSSESSION.—In ejectment, where there 
is testimony showing that plaintiff and his grantors had 
cultivated a portion of the land in dispute for over 20 
years, and that from another portion they had occa- 
sionally cut wood and timber, and that they had main- 
tained a fence separating such tract from the lands of 
the defendant, it is a question for the jury whether 
such testimony is sufficient to uphold a claim of title 
by adverse possession.—Barnes v. Light, N. Y., 22 N. E. 
Rep. 441. 

4, ADVERSE POSSESSION.—The possession of a vendee 
of a life-tenant is not adverse te at of the rever- 
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sioner during the life of the tenant for life, and until 
his death such possession is not sufficient to set the 
statute of limitations in motion, though such vendee 
claims to own the land in fee.—Mettler v. Miller, I1l., 22 
N. E. Rep. 529. 

5. APPEAL—Evidence.—Under Rey. St. Ill. 1889, c.110, 
§ 88, which makes the judgment of the appellate court 
final as to all matters of fact in controversy, a decision 
of the appellate court that, when acheck was presented 
at a bank, the bank had funds of the drawer sufficient for 
its payment, cannot in the absence of exceptions to 
the admission or rejection of testimony, be questioned 
in the supreme court, though there was no conflict in 
the evidence.— American Exch. Nat. Bank v. Chicago Nat. 
Bank, Ill., 22 N. E. Rep. 523. 


6. ARBITRATION AND AWARD. — Defendant, having a 
contract to build part of a cértain railroad, let the con- 
tract to do a portion of the work to plaintiff, and it was 
mutually agreed that plaintiff was to be paid when the 
chief engineer of the railroad furnished defendant with 
a certificate that the work had been done according to 
the contract, together with an estimate of the various 
kinds of work done by plaintiff, which estimate was to 
be binding upon both parties, and to determine the 
amount due plaintiff. The estimate when made was 
free from fraud, and from mistakes uponitsface. Held, 
that it was binding upon the parties, though the chief 
engineer did not personally measure the work, and re- 
fused to hear the testimony of witnesses to contradict 
the estimates furnished by his subordinates who did 
make such measurements.— Sweet v. Morrison, N. Y., 22 
N. E. Rep. 276. 

7. ATTACHMENTS—Interplea.—Rev. St. Ill. c. 11, § 29, 
which allows claimants of attached property to inter- 
plead in the attachment suit, applies as well to real as 
to personal property. An interplea under said statute 
is not demurrable because filed after judgment has 
been rendered against the defendant in attachment.— 
Juilliard v. May, Iil., 22 N. E. Rep. 477. 

8. ATTACHMENT AGAINST VESSEL.—The proceeding un- 
der the Illinois Water Craft Act is not an admiralty suit 
in rem, but a common .law action in personam against the 
owner and his sureties, aided by a lien on the vessel, 
and is within the jurisdiction of the State courts.— Gin- 
dele v. Corrigan, Ill., 22 N. E. Rep. 516. 

9, CARRIERS—Goods.—A carrier who has negligently 
delivered goods to a vendee ofthe shipper, without 
collecting the purchase money, as should have been 
done, or requiring the production of the bill of lading, 
cannot recover them of a bona fide purchaser from such 
vendee.—Norfork Southern R. Co. v. Barns, N.C., 108. E. 
Rep. 83. 

10. CONFUSION OF GOODS.— In an action to replevy 
some staves alleged to have been made from trees 
cut on plaintiff's land which defendant had mingled 
with other staves, it is not necessary for plaintiff to show 
that the particular staves seized by the sheriff were 
made from trees cut on her land.— Peterson v. Polk, Miss., 
6 South Rep. 615. 

11. CONTRACT—N ovation.— Defendant contracted to de- 
liver to plaintiff a certain number of ponies, on or be- 
fore a date stated. Plaintiff gave W an order on de- 
fendant as follows: ‘Please deliver to W,or order, 30 
head of ponies, on or before July 15, 1886, and charge 
the same to our contract. I also agree that, on failure 
of delivery of any or all, the price to be paid the de- 
ficiency shall be $35 per head.” Held, that the accept- 
ance of this order by defendant did not effect a nova- 
tion of the contract, nor release his liability to plaintiff 
thereunder.— Black v. De Camp, Iowa, 43 N. W. Rep. 625. 

12. CONTRACT—Agency.—In an action for the breach 
of a contract made by vendor’s agent for the delivery 
of certatin goods, and giving the vendee the exclusive 
right to sell the goods in a certain territory, where 
there is evidence that it was the custom in that line of 
trade for agents to give dealers the exclusive control 
of certain territory, the question whether vendor’s 
agent had authority to make such contract should have 





been submitted to the jury.—Kaufman v. Farley Manuf’g 
Co., lowa, 48 N. W. Rep. 612. 

13. CONTRACT—Wages.—In an action against a cor- 
poration for services, evidence of plaintiff’s previous 
employment by a person who was running the business 
before the organization of the corporation is not ad- 
missible to show the agreement by defendant as a com- 
pensation by showing that it was to be the same as un- 
der the former employment, where that is still in dis- 
pute between the parties thereto. — Ganther v. James 
Jenks § Co., Mich., 43 N. W. Rep. 600. 

14. CONTRACT—Sale.—An agreement in the form ofa 
consignment for sale, by which the consignees, who 
agree to pay freight and insurance charges, are allowed 
to sell the goods at prices fixed by themselves, retain- 
ing the difference between the invoice price and the 
selling price as their commission, and to discharge 
themselves from any further obligation as to the goods 
by paying the negotiable note given for the goods, and 
called an “advance,’” is, as. against the consignee’s ex- 
ecution creditors, a sale,and nota bailment.—Chicker- 
ing v. Bastress, Ill.,22 N. E. Rep. 542. 

15. CONTRACT IN WRITING.—A writing that one person 
has bought goods from another, describing the goods 
and giving the price and the conditions of the sale, 
though signed only by the purchaser, is a “simple con- 
tract in writing,” within the meaning ofthe statute of 
limitations.—Ames v. Moir, Ill., 22 N. E. Rep. 535. 


16. CORPORATIONS—Taxation.— The consolidation of 
the rights, privileges, franchises, and properties of two 
or more railroad companies in one where there is no 
provision of the statute or constitution to the con- 
trary, leaves the portions of the road thus formed sub- 
ject to the same rules of taxation that existed before 
the consolidation,—State v. Keokuk ¢ W. Ry. Co., Mo., 12 
8. W. Rep. 290. 


17. CORPORATIONS— Fraudulent Assignment.—A vote 
of the directors of a corporation authorizing, for the 
purpose of securing certain. creditors, a chattel mort- 
gage on allthe company’s property to be given toa 
trustee, reserving to the company the right to sell its 
goods and manufactures in the ordinary course of busi- 
ness, does not authorize a clause in the instrument giv- 
ing the trustee the power to take possession, if he 
should deem himself insecure; to continue the business 
of the corporation; to buy new stock and material; to 
complete manufactures ; to dispose of the property, and 
out of the proceeds to pay certain debts, and turn over 
the surplus to the corporation.—Kendell v. Bishop, Mich., 
43 N. W. Rep. 645. 


18. CORPORATIONS—Partnership.—Pub. Acts!Mich. 1881, 
No. 24, amending Pub. Acts 1875, No. 187, so as toinclude 
corporations for mercantile business, being void, an as- 
sociation under its provision, each member sharing in 
the profits and losses of the business in proportion to 
the money he has put into the capital stock, will not 
constitute the parties thereto a corporation de facto, 
and their carrying on business in the corporate name 
is not evidence of user which can be considered in aid 
of their legal existence; but they are liable as partners 
for debts contracted by them.—Zaton v. Walker, Mich., 
43 N. W. Rep. 638. 

19, CORPORATIONS— Stockholders. — The rights of a 
holder of a certificate entitling him to a paid-up interest 
in a corporation, which has been recognized on its 
records, which is non-assessable, and which has never 
been surrendered, cannot be barred by laches until 
they are repudiated by the corporation, as the latter is 
a trustee for the certificate holder.—Kobogum v. Jackson 
Tron Co., Mich., 48 N. W. Rep. 602. 

20. CORPORATE EXISTENCE.—The charter of the Ladies 
of the Sacred Heart named no limitation to its corporate 
existence. It stated the purpose of the corporation to 
be to conduct a seminary of learning and an orphan 
asylum, and provided that it “by that name and style 
shall have succession.” The charter, also, was specific 
in its grant of powers. The institution was purely a 
charitable one. Held, that the corporate existence of 
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the Ladies of the Sacred Heart was not limited to 20 
years, but was made perpetual, notwithstanding Rev. 
St. Mo. 1845, c, 84 § 1 par. 1.— State v. Ladies of the Sacred 
Heart, Mo., 12 8. W. Rep. 292. 

21. COVENANTS—Married Woman.—Rev. St. Mo. § 669, 
provides that “a husband and wife may convey the real 
estate of the wife by their jolnt deed; but no covenant 
expressed or implied in such deed shall bind the wife 
or the heirs, except so far as may be necessary effect- 
ually to convey from her and her heirs all her right, 
title, and interest expressed to be conveyed therein.” 
Held, that said section does not invalidate a covenant 
executed by a married woman conveying her separate 
estate in equity. — Barlow v. Delaney, U.S.C. C. (Mo.,) 
40 Fed. Rep. 97. 

22, CREDITOR’S BILL.—Where a judgment debtor dies 
after service of process on creditor’s bill, the judgment 
creditor’s lien upon the deceased’s interest in partner- 
ship assets in the hands of a receiver appointed in an- 
other suit is superior to the claim of the widow for her 
award.—King v. Gooding, Ill., 22. N. E. Rep. 533. 

23. CRIMINAL LAW—Murder.—On an indictment for the 
murder of a policeman, who was attempting to arrest 
defendant for an alleged offense, it being alleged that 
deceased was trying to strike defendant when the latter 
dired the fatal shot, a charge that an officer has no right 
to strike a person whom he is trying to arrest,should 
be refused, when not qualified by any statement of the 
right of the officer to use the force necessary to pre- 
vent the escape of a criminal.—Peoplev. Carlton, N. Y., 
22.N. E. Rep. 257. 

24, CRIMINAL Law—Perjury.— Defendant was indicted 
for perjury. The evidence showed that he made a 
verbal statement before a United States commissioner, 
and charged one B with violating the revenue law. The 
commissioner reduced his statement to writing, begin- 
ning with the words, M, “being duly sworn,” etc., and 
ending with the jurat. On being told, “If you swear to 
this statement, put your mark here,” defendant made 
his mark: Held, that this was an oath.— United States v. 
Mallard, U. 8. D. C. (8. Car.), 40 Fed. Rep. 151. 

25. CRIMINAL LAW — Assault. — An indictment under 
§ 792, Rev. St., which charges that the accused “did 
willfully, feloniously, and of his malice aforethought, 
with a dangerous weapon, to-wit, a gun, assault one 
Coleman Franklin with intent then and there to mur- 
der,” is sufficient, and covers the offense of an assault 
with an intent to murder. The words “with a danger- 
ous weapon” are surplusage. It was unnecessary to 
set out the mannerin which the assault was made. — 
State v. Smith, La., 6 South. Rep. 623. 


26. CRIMINAL PRACTICE—Trial.— A defendant on trial 


for murder, who, of his own motion, and without per- 
suasion or promise on the part of the pr tion, 


was continued: Held, that the delay having been caused 
by his own act, such defendant was not entitled to be 
released under Rev. St. Ill. 1889, ch. 38, § 438, discharging 
from custody prisoners not tried at the second term of 
the court, “unless the delay happen on the application 
of the prisoner.’’—People v. Matson, Ull., 22 N. E. Rep. 456. 

29. CRIMINAL PRACTICE—Separate Trials. — Where a 
complaint containing two counts is filed against two 
defendants, one of whom is found guilty upon both 
counts, and the other is acquitted upon the first count, 
the right of the latter to a separate trial upon appeal to 
the superior court is within the discretion of the court. 
—Commonwealth v. Miller, Mass., 22 N. E. Rep. 434. 

30. DAMAGES— Personal Injuries. — The law does not 
contemplate absolute, but only a qualified or relative, 
compensation in damages for personal injuries result- 
ing in the loss of alimb, there being no money equiva- 
lent for such injuries.— Western, etc. R. Co. v. Young, Ga., 
10 S. E. Rep. 197. 

31. DEED—Constructive Notice. — Under Rev. St. IIL, 
ch. 30, § 30, providing that deeds shall take effect only 
after recording, as to all subsequent purchasers with- 
out notice, a decree in the probate court for the sale of 
land in that county, and the report of the administrator 
that he had made the sale, do not amount to construct- 
ive notice of an unrecorded administrator’s deed, as 
against a subsequent bona fide purehaser from the heirs. 
—Anthony v. Wheeler, Ill., 22 N. E. Rep. 494. 

32, DEED—Admissions.—The grantee who accepts and 
puts on record a quitclaim deed, which recites that the 
grantor has formerly conveyed the land to a third per- 
son, and that the quitclaim deed is made to clear away 
certain objections to the other deed, thereby admits 
that he claims title through his grantor’s former gran- 
tee.— Sawyer v. Campbell, Ill., 22 N. E. Rep, 453. 

33. DIVORCE — Desertion. — An action for divorce on 
the ground of desertion cannot be maintained by a 
husband when it appears that the wife left him because 
of the inhuman treatment to which she was subjected. 
— Doolittle v. Doolittle, lowa, 43 N. W. Rep. 616. 

34. DivoRrcE—Defenses. — In an action for divorce on 
the ground of cruel and inhuman treatment, defendant 
may plead as a defense that plaintiff is guilty of 
adultery.—Aubbard v. Hubbard, Wis., 43 N. W. Rep. 655. 

35. DowER—Allowance.—Whether a widow who elects 
to take, in lieu of dower, an amount in money to belong 
to her absolutely, surrenders thereby all interest in the 
rents and profits of her deceased husband’s realty, as 
well asin the realty itself, is not now for decision. — 
Johnson v. Moon, Ga.. 10 8. E. Rep. 193. 

36. DRAINAGE.—Rev. St. Ill. 1889, ch. 121 § 8, which au- 
thorizes highway commissioners to open ditches on 
private land adjoining a highway “whenever it shall 





enters a plea of guilty, is properly refused permission 
to withdraw his plea and enter a plea of not guilty after 
verdict and assessment of the maximum punishment, 
on the ground that the prosecution was permitted to 
prove the circumstances of the killing, where he did 
not then move to withdraw his plea, though Crim. Code 
Ky. § 174, provides that a pleaof guilty may be with- 
drawn, and a plea of not-gulity substituted “at any 
time before judgment.”” — Mounts v. Commonwealth, Ky., 
12S. W. Rep. 311. 

27, CRIMINAL PRACTICE— Joinder of Counts.—A count 
charging a conspiracy to induce a female to commit 
fornication may be jéined in the same indictment with 
counts charging defendants with abduction of the same 
female for the purpose of prostitution, and with un- 
lawfully detaining her in a house of illfame, though 
the first count charges a misdemeanor, and the others 
a felony.—Herman v. People, Ill., 22 N. E. Rep. 471. 


28. CRIMINAL PRACTICE — Speedy Trial. — The trial of 
several defendants, jointly indicted for murder, was at 
the second term at which they might have been tried, 
severed at the request of one defendant. The trial of 
‘the others, which was at once begun, not being finished 
sat the end of the term, the trial of the other defendant 





be ry,” and provides that, unless the owner 
shall consent thereto, the commissioners shall apply to 
a justi-e of the peace to have the damage assessed, is 
not in conflict with Const. Ill. art.2 § 18, which forbids 
the taking of private property for public use without 
just compensation, since the damage mentioned in the 
statute includes the value of the land taken, as well as 
the injury to the land adjacent. — Chaplin v. Highway 
Com’ rs., Ill., 22 N. E. Rep. 484. 

37. EMINENT DOMAIN.—Under article 156 of the consti- 
tution, providing that “private property shall not be 
taken nor damaged for public purposes without just 
and adequate compensation first paid,” it is not neces- 
sary to establish an actual trespass or physical taking 
of the property itself. It suffices if the property has 
been substantially damaged by the public work.—Grifin 
v. Shreveport, etc. R. Co., La., 6 South. Rep, 624. 

38. ESTOPPEL.—A maker of a note who, when request- 
ing a third person to purchase the note, and extend the 
time of payment, represents that there is a certain 
amount due upon the note, is estopped to deny the 
representation after the other has purchased it. — 
Casler v. Byers, I1l., 22 N. E. Rep. 507. 


39. EvVIDENCE—Res Gest#.— The plaintiff, a passenger 
upon a railway, who Jeft the train late at night, and in 
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so doing (as he alleges) was injured by a fall which 
broke his leg, having pulled off his coat, detached his 
suspenders, bound up his broken limb, crawled through 
aculvert from one side of the railway tothe other, 
seated himself on the cross-ties, and cried for help, 
his account of the manner of his leaving the train and 
receiving the injury, given to a person who reached 
him about half an hour after first hearing his cries, was 
no part of the res geste, and, being mere narrative of a 
past event, was not admissible evidence in his own be- 
half.—Savannah, etc. Ry. Co., v. Holland, Ga., 10S. E. Rep. 
200. 

40. EXECUTION—Sale.— A sale of land under an execu- 
tion issued and levied after the death of the debtor on 
a judgment rendered against him during his life-time 
is vOidable.—Cain v. Woodward, Tex., 12 8. W. Rep. 319. 

41. EXECUTION SALE — Redemption. — Under Rev. St. 
Il. ch. 77, § 16, a court of chancery has no power, on 
creditor’s bill against a corporation, to order the de- 
fendant’s property, consisting of coal mines, and per 
sonal property used in mining, to be sold by its receiver 
as a unit, without right of redemption, though the 
property would command a better price if so sold, and 
though ceasing to work the mines during the period of 
redemption would materially lessen their value.—Locey 
Coal Mines v. Chieago, W. ¢ V. Coal Co., Ill., 22 N. E. Rep. 
503. 


42. FALSE REPRESENTATIONS. — Where one, being a 
director of a corporation, with ordinary prudence could 
have known the condition of the company’s affairs he 
cannot complain of false representations in the sale to 
him of its stock.—Powell v. Adams, Mo., 128. W. Rep. 295. 

48. FEDBRAL COURTS— Witness. — Witnesses residing 
in the district, who attend court in obedience to a 
subpoena, are entitled to mileage fees for the whole dis- 
tance necessarily traveled in going to and returning 
from the place where the court is held, though it ex- 
ceeds 100 miles.—Sims v. Schultz, U. 8. C. C. (Mo.), 40 Fed. 
Rep. 143. 

44. FRAUDULENT CONVEYANCE.—The mere fact that in 
a sale of allits assets made by an insolvent partner- 
ship there isan agreement by the purchasers to em- 
ploy one of the partners at a stipulated compensation 
per month to manage the business, will not per se render 
the sale void as against creditors. If there was no in- 
tention to defraud, delay, or hinder the creditors, and 
ifthe sale was for full value above and beyond the 
agreement for employment, the transaction was valid. 
—Cribb v. Bagley, Ga., 108. E. Rep. 194. 

45, GAMING—Futures.— One who has deposited money 
with another, to be used in a speculation upon chances, 
or the purchase of “futures,” has no right of action to 
recover it back until after demand for its return or re- 
payment.—Dancy v. Phelan, Ga., 108. E. Rep. 205. 


46. GARNISHMENT—Joint Interest.—Insurance policies 
in which defendant only has a joint interest, and which 
came into the hands of the garnishee as the collateral 
security of the other joint owner, cannot be subjected 
to the payment of a judgment against defendant with- 
out making such joint owner a party. — Kennedy v. Mc- 
Lellan, Mich., 43 N. W. Rep. 641. 

47. GUARDIAN AND WARD. — Probate courts having, 
under Rev. St. Ill. ch. 64, §§ 24, 25, jurisdiction to author- 
ize a guardian to mortgage his ward’s land, a mort- 
gage executed under such a decree warrants the 
guardian in paying the debts to satisfy which the 
mortgage was ordered, and also the interest on the 
mortgage debt, so long as such decree, though possibly 
erroneous, remains unreversed. — Kingsbury v. Powers, 
Ill,, 22 N. E. Rep. 480. 

48. GUARDIAN AD LITEM.—In Mississippi, the court has 
no power to appoint a guardian ad litemfor minor de- 
fendants, unless it is first made to appearthat they 
have no mother or guardian in the State. — Frank v. 
Webb, Miss., 6 South. Rep. 620. 

49. HiGHwayYs.— Under Laws Wis. 1887 ch. 454, amend- 
ing Rev. St. Wis. § 1249, a town is not liable for injuries 
sustained by a person from defects ina road tempo- 





rarily provided over a field adjoining a highway, during 
its obstruction by snow drifts. — Bogie v. Town of Wau- 
pun, Wis., 48 N. W. Rep. 667. . 

50. HOMESTEAD—Mortgage. — Const. Tex., art. 16, § 50, 
protects the homestead from forced sale forthe pay- 
ment of all debts, and provides: “Nor shall the owner, 
if a married man, sell the homestead without the con- 
sentofthe wife. No mortgage, trust-deed, or other 
lien on the homestead shall ever be valid,’”’ whether 
“created by the husband alone, or together with his 
wife: Held,that this does not render void a deed of 
trust executed by an unmarried man on his homestead. 
—Lacy v. Rollins, Tex., 48 N. W. Rep. 314. 

51. HOMESTEAD. — Defendants, husband and wife, 
lived with theirson on certain premises, and had no 
other home. At his death they inherited the premises, 
and continued to live there, with the intention of mak- 
ing it their home, unless it should be sold. They 
finally left, because of trouble with plaintiff, who was 
living with them, and not from a desire or purpose to 
abandon the premises as a home: Held, that the prem- 
ises were defendants’ homestead, and specific perform- 
ance would not be decreed of a contract to sell the 
premises, executed by the husband alone, several 
months before they left.— Woolcut v. Lerdell, lowa, 43 N. 
W. Rep. 609. 

52. INJUNCTION — Res Adjudicata. — An injunction 
granted to restrain defendant from maintaining a 
nuisance by keeping a place forthe unlawful sale of 
intoxicating liquors, though not enforced, is a bar toa 
second action by another plaintiff seeking the same re- 
lief.— Dickinson v. Eichorn, Iowa, 48 N. W. Rep. 620. 

53, INJUNCTION—Taxation.—A bill in equity will lie to 
enjoin the collection of taxes levied and sought to be 
collected without authority of law. — City of Meridian v. 
George, Miss., 6 South. Rep. 619. 

54. INSANITY — Inquisition. — In an inguisition of 
lunacy, a finding by the jury that the person alleged to 
be insane had been of unsound mind for several years 
is incidental merely and not conclusive as to the 
validity of a deed executed within that time.—Hughes v. 
Jones, N. Y., 22 N. E. Rep. 446. 

55. INSOLVENCY— Priorities. — An action to determine 
the priority of the claims of various creditors of an in- 
solvent is an equitable proceeding, and its character is 
not changed by the fact that the issues presented grew 
out of attachment and garnishment proceedings. — 
Shaver Wagon Co. v. Halsted, lowa, 43 N. W. Rep. 623.’ 

56. INSURANCE — Reformation. — The proof held not 
sufficiently clear and convincing that the contract was 
one for an insurance of plaintiff’s interest, separate 
from and independent of the vendee’s interest, to war- 
ranta reformation of the policy to that effect, even 
though the agent had authority to make it.— Meiswinkel 
v. St. Paul Fire Ins. Co., Wis., 43 N. W. Rep. 669. 

57. INSURANCE—Conditions. — Under a fire insurance 
policy stipulating that the company should not be 
liable for loss occurring while any note of the premium 
remained past due, insured cannot recover where such 
unpaid note existed at the time of loss, and he imme- 
diately afterwards paid and the money was returned to 
him. — Robinson v. Continental Ins. Co., Mich., 43 N. W. 
Rep. 648. 

58. INSURANCE—Conditions.— The fact that an insured 
house has become vacant, and that the policy of in- 
surance contains a clause making it voidin event of 
such vacancy, is not sufficient, ina suit upon a subse- 
quent policy, to show that the first policy has become 
void, without proof that the company had elected to 
hold the policy void. — Germania Fire Ins. Co. v. Klewer, 
Ill., 22 N. E. Rep. 489. 

59. INTOXICATING LIQUORS— Minors, — An instruction 
that Code Ga. § 4540, makes all people connected with 
the sale of liquor to minors responsible whenever a 
minor is furnished therewith without written authority, 
and it matters not whether the proprietor knew the 
facts and consented to it, and his offense is complete if 
the liquor was sold to the minor by any one acting in 
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his place of business, is incorrect, as the section cov- 
ers only sales by a person, through himseif or another, 
and does not cover sales by those in his employ with- 
out his permission. — Johnson v. State. Ga., 10 8. E. Rep. 
207. 

60. ENTOXICATING LIQUORS — Nuisance. — McClain’s 
Code Iowa 1888, § 2889, relating to intoxicating liquors, 
whieh provides that, if the existence of a nuisance is 
established in either criminal or civil proceedings, it 
shall be abated under judgment of the court, and that 
the fixtures, furniture, etc., used about the premises 
for the manufacture or sale of liquors, shall be removed 
and sold, is not in conflict with Amend. Const. U. 8. 
arts. 4, 14, and Const. Iowa, art. 1, §§ 8,9, relating to the 
rights of property. — Craig v. Werthmueller, lowa, 43 N. 
W. Rep. 606, 

61. INTOXICATING LIQuoRS. — The fact that defendant 
in a complaint charging the keeping of a nuisance in a 
certain “tenement,” by selling liquors, occupied one 
room as a shop and another as a living room or kitchen, 
does not require the commonwealth to electin which 
one of the rooms was the tenement. —Commonweaith v. 
Clynes, Mass., 22 N. E. Rep. 436. 


62. INTOXICATING LIQUORS—Minor.—On a prosecution 
for selling Hquor to a minor, where the commonwealth 
relied on a sale made by defendant’s bar-tender, an in- 
struction that he must be acquitted unless his knowl- 
edge and consent to the general violation of the law 
by his servant was shown was properly refused, as 
knowledge or consent in the particular instance was 
all that was necessary. — Commonwealth v. Rooks, Mass , 
22 N. E. Rep. 436. 

63. JUDGMENT—Collateral Attack. — Where land has 
been sold on execution under a domestic judgment the 
judgment debtor cannot, in a collateral proceeding, 
und against a bona fide purchaser, seek to impeach the 
sheriff’s return of service of summons in the original 
action and the recitations of the judgment.— Walker v. 
Cronkite, U. 8. C. C. (Kan.), 40 Fed. Rep. 133. 


64. JuRY — Qualifications. — A juror was caled who, 
upon his voir dire examination, testified that he had 
such an opinion as to the guilt or innocence of the ac- 
cused as would take considerable evidence to remove; 
that if what he had heard was true he was prejudiced; 
that he could not say whether he could sit as a fair and 
impartial juror and render an impartial verdict upon 
the evidence and law or not; that he had formed a 
pretty strong opinion about the case. It was held that 
the juror was incompetent, and that the decision of the 
district court in overruling a challenge to hii for cause 
was prejudicial error.— Thurman v. State, Neb., 43 N. W. 
Rep. 404. 

65. LANDLORD AND TENANT—Crops.—In_ case of a lease 
ofafarm containing a covenant for the payment of 
rent by the lessee, but no provision for a re-eatry fora 
breach of tlie covenant, the lessor, claiming that certain 
rent was due on the lease, brought an action, under 
Gen. St. 1878, ch. 84, against the lessee to recover pos- 
session of the premises, which resulted in a judgment 
in his favor, from which the lessee appealed to the dis- 
trict court, giving the stay appeal-bond required by 
statute, and remaining in possession. The trial of the 
appeal in the district court also resulted in judgment in 
favor of the lessor for the restitution of the premises. 
Afterthe commencement of the action, but before 
judgment in the district court, the lessee, whije still in 
possession of the premises, harvested and removed 
therefrom acrop of grain sown by himself: Held, that 
the grain belonged to the lessee, and not to the lessor. 
— Woodcock v. Carlson, Minn., 43 N. W. Rep. 479. 


66, LEASE BY TENANT IN COMMON. — A sealed lease by 
a tenant in common, “for himself and as agent of’ his 
co-tenants, and signed by him alone, is not void, and 
the lessee who takes possession thereunder is liable on 
his covenant for rent.—Harms v. McCormick, lIll., 22 N. E. 
Rep. 511. 

67. LIFE INSURANCE— Evidence. — In an action on a 
policy of life insurance, the coroner’s inquisition upon 


+ 





the body of the insured is competent evidence as to the 


cause of his death, as the Lllinois statutes requiring the 
inquest to be returned to the clerk of the circuit court 
of the county, and filed, makes it a public record.— United 
States Life Ins. Co.v. Kielgast, Ti., 22 N. E. Rep. 466. 

68. MALPRACTICE.—In an action for malpractice in the 
treatment of a broken leg it appeared that in setting 
the leg and in its treatment defendants exercised or- 
dinary care and skill, but when the patient was dis- 
charged they gave him no instruction as to the care of 
the injured leg. The leg soon became bent, and finally 
had to be amputated: Held, that the failure to give in- 
structions asto the care of the leg was negligence for 
which they were liable. — Beck v. The German Klinik, 
Iowa, 48 N. W. Rep. 627. 

69. MARRIED WOMAN.— Where a married woman, who 
keeps boarders, purchases a swine with a view to its 
natural increase, though the animal and its progeny 
are fed from the waste of the table, whichis even 
greater on that account, the purchase isin the nature of 
a profitable investment of the savings of the business, 
and not “property employed inthe business,” within 
the meaning of Pub. St. ch. 147, § 11, requiring a married 
woman doing business on her own account to file in 
the clerk’s office a certificate of the nature and leeation 
of the business before the “property employed in the 
business” will be exempt from attachment as the prop- 
erty of her husband.— Lockwood v. Corey, Mass., 22 N. E. 
Rep. 440. 

70. MUNICIPAL IMPROVEMENTS — Assessments.— The 
owner of property specially assessed for grading and 
paving a street, who does not show that his land has 
been assessed more than it has been benefited, or more 
than its proportionate share of the cost of the proposed 
improvement, cannot object to the confirmation on the 
ground that partof the land occupied by said street 
belongs to him and is in his possession. — Munerberg v. 
Village, Ill., 22 N. E. Rep. 486. 

71. MUTUAL BENEFIT ASSOCIATION.—Where it appears 
that the insured member had the right to change the 
beneficiary at his option the records of the association 
during the life of the member are prima facie evidence 
in respect to the rights of the beneficiary, the latter 
having no vested interest in the certificate.— Bagley v. 
Grand Lodge, Ill., 22 N. E. Rep. 487. 

72, NAVIGABLE WATERS—Ipbjunction.—The Mississippi 
river, being a navigable stream, is within the exclusive 
control of congress, and neither the city of New Orleans 
nor the State of Louisiana ean authorize any obstruc- 
tion of its navigation ; nor can the courts extend the in- 
junction so as to protect complainant in the erection of 
structures outside the wharf line of the city.— Texas ¢ 
P. Ry. Co. v. City, U. 8. C. C. La., 40 Fed. Rep. 111. 


73. NEGLIGENCE.—In an action for negligence, causing 
the death of plaintiff's infant son, by piling lumber in 
the street in an unsafe manner, the declaration averred 
that defendant knew that piling lumber in the Street fn 
such manner was Calculated to induce children to play 
around it: Held,thatsuch averment was a matter of 
common knowledge, and need not be specifically 
proved.— Spengler v. Williams, Miss., 6 South Rep. 613. 


74. NEGLIGENCE. — Plaintiff approached a railroad 
crossing with a wagon and team, without stopping his 
team before crossing the track, and was struck and in- 
jured. The wagon was old, and made considerable 
noise, and he knew that a train was due about that time, 
and there were obstructions in his view of the track: 
Held, that he was not guilty of negligence, as matter of 
law, and it was proper to submit the question of com- 
parative negligence tothe jury.—Chicago ¢. I. R. Co. v. 
Lane, Ill., 22 N. E. Rep, 514. 

75. NEw TRIAL—Evidence.—Evidence offered as newly 
discovered, to obtain a new trial, and tending to show 
direct admissions of plaintiff, is not cumulative, where 
the only similar evidence on the trial was that state- 
ments to the same effect were made by another fn plaint- 
iff’s presence, and the Question was submitted to the 
jury whether the party, at the time, either heard them 
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or so realized their import as to be able to contradict 


them.—Goldsworthy v. Town of Linden, Wis., 43 N. W. - 


Rep. 616. 

76. PARTNERSHIP—Compensation.—One of two part- 
ners having, by the excessive use of stimulants volun- 
tarily disabled himself from performing services in the 
firm affairs, and thus cast upon his partner more than a 
due share of labor, his agreement after dissolution, to 
allow his copartner, out of the assets, a specific sum 
per month for a definite number of months for past 
service, is not without consideration, but is supported 
by a strong moral obligation, which, under the Code, is 
sufficient to render the agreement obligatory as a con- 
tract.—Gray v. Hamil, Ga., 10 8. E. Rep. 205. 

77. PARTNERSHIP — Accounting. — On bill for an ac- 
counting between partners, where it appears that both 
partners had daily access to the firm books, and had 
struck répeated balances of the partnership accounts 
without complaint or objection till after the firm was 
dissolved, it is proper for the master to state the ac- 
count according to the entries in the books though 
these are not in accord with the written agreement of 
copartnership, and though the evidence as to any mod- 
ification of the agreement is conflicting.— Gregg v. Hord, 
Ill ,22 N. E. Rep. 528. 

78. PARTNERSHIP.—Where a partnership, formed un- 
der an oral agreement, purchases land, and takes title, 
by consent, in the name of one partner, the other part- 
ner cannot invoke the statute of frauds to defeat a re- 
covery on notes given by him to his copartner for his 
interest in the land.—Allison v. Perry, Ill., 22 N. E. Rep. 
492, 

79. PLEADING FOREIGN STATUTE.—The avermentin a 
petition that under the statutes of another State com- 
plainants are sole heirs of an intestate is not a sufficient 
allegation of the statutes of such foreign State, and need 
not be denied.— Temple v. Brittan, Ky., 12 8. W. Rep. 306. 

80. PLEDGE—Dividends.—Where, upon renewal of a 
note secured by pledge of railroad stock, the old note 
and contract of pledge are returned, and a new con- 
tract of pledge given, the pledgee entering the transac- 
tion on its books asif the old note had been paid anda 
new loan made, the original contract of pledge is extin- 
guished, and the pledgee acquires no title to dividends 
accruing before the renewai of the note. — Fairbank v. 
Merchants’ Nat. Bonk, Ill., 22 N. E. Rep. 524. 


81. PRocress—Corporations.—The recording agent of 
an insurance company, whose business is merely to 
write policies and look after the interests of the com- 
pany in conection with property insured by him, is not 
an agent employed in the general management of the 
business, within the meaing of Code Iowa, 1873, § 1612, 
relating to service of process on corporations.— State 
Ins Co. v. Waterhouse, lowa, 43 N. W. Rep. 611. 

82. RES ADJUDICATA.—After a mortgage has been duly 
foreclosed in a federal court having jurisdiction of de- 
fendant’s person, and of the subject-matter of the suit, 
and the statutory period for redemption has expired, a 
State court will not decree redemption on the ground 
that, pending the foreclosure suit, an agreement was 
made to reduce the rate of interest, and extend the 
time of payment of the mortgage debt.— Windett v. Con- 
necticut Mut. Life Ins. Co., 11l., 22 N. E. Rep. 474. 

88. REWARD.—The reward, under Code Miss. § 3035, pro- 
viding that any person who shall arrest any one who has 
killed another, and is fleeing, or attempting to fiee, be- 
fore arrest, and shall deliver him up for trial, shall be 
entitled to the’sum of $100 out of the treasury of the 
county in which the homicide occurred, is payable by 
the county in which the fatal injury is inflicted, with- 
out regard to the place of death.—Beard v. Wells, Miss., 
6 South. Rep. 614. 

84, SALE—Kescission.— In an action to recind a con- 
tract for the purehase of a piano on account of fraud- 
ulent representations, the evidence showed that be- 
fore plaintiff had decided to purchase the piano, de- 
fendant took it to her house without her consent or re- 
quest, and was allowed to leave it on trial; that there- 


after plaintiff purchased it and paid the consideration 
therefor; and that it remained there down to the week 
of the trial: Held, that a non-suit, on the ground that 
there was no proof that plaintiff was in condition to re- 
turn the piano at the time of trial, was not warranted, 
as the presumption is that it remained there for de- 
fendant.— Bell v. Anderson, Wis., 43 N. W. Rep. 666. 

85. SALE—Rescission.—Where one who has agreed to 
purchase goods to be manufactured notifies the seller, 
after receiving part of the goods, not to deliver any 
more, the seller may decline to treat the contract as 
broken, and proceed to manufacture and tender the 
residue of the goods.—John A. Roebling’s Sons Co. v. 
Lock-Stitch Fence Co., Ill., 22 N. E. Rep. 518. 

86. SPECIFIC PERFORMANCE.—Specific performance of 
an entire contract for sale of land by three persons own- 
ing in severalty cannot be enforced at the instance of 
two of them, where the third has, since making the 
contract, and before action, sold his land to a third 
person, and the proof fails to show that the sale was 
procured by the person who had agreed to purchase 
in order to defeat the contract.—Gaither v. O’ Doherty, 
Ky., 12S. W. Rep. 306. 

87. TENDER—Costs.—A payment into court, after suit 
brought, of the sum admitted to be due, without a ten- 
der of the accrued costs, does not bar plaintiff’s right 
to recover the amount admitted to be due.—Collier v. 
White, Miss., 6 South, Rep. 618. 

i» 8. TausTs—Validity.—A bequest ofall the residue of 
the testator’s estate to trustees, to be converted into 
personalty, and the income arising therefrom to be 
paid to the board of water commissioners of Detroit, or 
their successors, to be used by them in improving and 
beautifying the grounds whereon the water works are 
situated, and for the maintenance of a library, is valid; 
being a trust of which the subject, the beneficiaries, 
and the purposes are clearly defind.— Penny v. Croul, 
Mich., 43 N. W. Rep. 649 

89. VENDOR AND VENDEE.—Defendants made a con- 
tract for the sale of land to plaintiff, who agreed to as- 
sume a certain mortgage outstanding againstit. De- 
fendants’ title rested on a deed to them, which recited 
that the grantor was seised in his own name, but in the 
right of, and for the use and benefit of, a certain firm. 
The grantor held under a proper deed to himself. A 
judgment was recorded against him while the title 
was in him, but there was parol evidence that he had 
purchased with money of the firm, and held the land 
as firm property. Plaintiff refused to take a convey- 
ance onaccount of the judgment lien: Held, that de- 
fendants could not give such title as was plaintiff’s 
right, and plaintiff could recover a partial payment 
made.— Moore v. Williams, N. Y., 22 N. E. Rep. 233. 

90. WATER-COURSES—Obstruction.— Rev. St. Wis. 1598, 
provides that every person who shall obstruct any 
navigable stream in any manner so as to impair the 
free navigation thereof, or place in such stream, or 
any tributary thereof, any substance whatsoever, so 
that the same may obstruct such stream or impede its 
free navigation, or construct or maintain any boom 
not authorized by law, shall be liable, ete.: Held, that 
adam which interferes with the passage of logs is not 
an unlawful obstruction unless it materially impaired 
the value of the stream for floating purposes.—A. C. 
Conn Co., v. Little Suamico Lumber Co., Wis., 43. N. W. 
Rep. 660. 

91. WILLS—Testamentary Capacity.—While, in order 
to possess testamentary capacity, the testator must 
understand the business in which he is engaged; must 
know and understand the extent and value of his prop- 
erty, and how he desires. to dispose of it; and must 
have sufficient memory to keep these facts in his mind 
long enough to dictate or write his will without 
prompting from others.—yet it is not necessary that he 
should know the number and condition of his relatives, 
their claims upon his bounty, or should understand the 
reason for giving or withholding his bounty from any 
such relatives.—Spratt +. Spratt, Mich., 48 N. W. Rep. 
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review of, 53. 
ABBOTT’S BRIEF ON MODES OF PROVING FAOTS, 
review of, 275. 
ACCEPTANCE, 
of bill of exchange, 47. 
of manufactured article under a sale, 449. 
ACCIDENT INSURANCE, 
effect of suicide on policy of, R. D. 4. 
ACTION, 
on bill of exchange, 48. 
ADMINISTRATION, LAW OF, 
by Hon. J. G. Woerner, review of, 14. 
of estates in federal courts, 145, 166. 
ADULTERY, 
of wife as provocation tor committing homicide, 190. 
ALIEN, 
importation of, under contract, void,C. E. 81, 
ALIMONY, 
in suit for, without divorce, husband can be com- 
pelled to support family, R. D. 386. 
ALTERATION, 
of note, effect upon parties, 28, 30. 
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review of, 
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vols. 8 and 9, review of, 356. 

ANSON ON CONTRACTS, 
questions and answers to, review of, 494. 

APPELLATE COURT. 
See supreme court. 

ARKANSAS STATE BAR ASSOCIATION, 
report of proceedings of, 161 





ASSAULT. See criminal law. 
ASSAULT AND BATTERY, 
provocation cannot mitigate actual damage in, 223. 
proof of provocation, allowed in mitigation of dam- 
ages for, ann. case, 432. 
ASSAULT, 
on judges, 315. 
ASSESSMENT, 
upon corporate stock, 322. 
ASSIGNMENT OF LEASE. See lease. 


ASSIGNMENT, 
of savings bank deposit, 423. 


ASSIGNMENT FOR BENEFIT OF CREDITORS, 

under what circumstances a chattel mortgage will 
be held an, 243. 

where parties are all subjects of the State in which 
assignment is made, 406 

effect of foreign assignment, 407. . 

title of foreign assignees, 408. 

effect of State law on foreign assignment, 408. 

validity of foreign assignment, 409. 

assignment of real estate, 409 

assignment of choses in action, etc., 409, 

married woman cannot make bond as assignee, 445. 


ASSUMPTION OF RISK. See master and servant. 
ATTACHMENT, 
atemporary absence from the State of a person 
having no place of abode at which summons may 
be served does not constitute him a non-resident 
within the attachment law, ann. cage, 91. 
of corporate stock, 282. 
ATTORNEYS, 
critcism of, by Lieut. Gov. Jones of New York, 41. 
superiority ot American over English system of, J. 
and F., 314. 
advice to young lawyer, J. and F. 315. 
why we are lawyers, 356. 
the parson and. the lawyer, story told of Chas. 
O’Conor, J. and F., 415. 
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review of, 396. 
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BAGGAGE—Continued. 
in what instances personal property is held to be, 


in what instances personal property held not to be, 


property accepted as, 209. 
BALLOT REFORM. See elections and voters. 


ae See also assignment for benefit of 
credit 
meeting of convention to draft national bankrupt 
act, C. E. 101. 
convention at 2 a to formulate a national 
bankrupt act, O. E. 20 
action of ‘American bar eenenieien on subject of, 241. 
commenting on address of Hon. J. Broahead in 
behalf of the Torrey national bankruptcy bill. 401. 
foreign vente and insolvent laws, leading article, 
by Jas. M. Kerr Esq., 406. 
object of, 
effect of assignments, 407. 
title of foreign asstgnees, 408. 
effect of State law in foreign ponasents, 408. 
validity of foreign assignment, 
of real estate, 409. 
of choses in action, 409. 
of property in transitu, 409. 
of Hon J. O, ye oe? to the president in 
behalf of the Torrey bill, 413. 
summary statement of provisions of the Torrey na- 
tional bankruptcy bill, 414 
BANKS AND BANKING. See also negotiable instru- 
ments. 
right to bank deposit without pass book, R. D. 23. 
liability of banks in the collection of commercial 
aper, 85. 
effect of acceptance of check by telegraph, R. D. 306. 
written order to pay money at subsequent date, 
whether check or bill of exchange, 
a ae of assignment of savings bank deposit, 





BARB WIRE FENCE. See negligence. 
BARRISTER. See attorney. 
BEQUEST. See will. 
BICYCLE. See negligence. 
BIGAMY. See criminal law. 
BILL OF EXCHANGE. See negotiable instrument. 
BILLS AND NOTES. See negotiable instrument. 
BISHOP’S NON-CONTRACT LAW, 

review of, 3387. 
BOARD OF TRADE, 

right of, to withhold market reports, C. E. 101. 
BONA FIDE PURCHASER, 

of corporate stock, rights of, 282. 
BOND. See also municipal bond. 

execution of, under duress, 402. 
BOOKS RECEIVED 

34, 94, 154, 214, 255, 275, 352, 396. 436, 475. 
BOYD, COL., 

advice ot, to young lawyers, 375 


BREWER, JUDGE DAVID J., 
Appointment of, to bench’ of U. 8. Suprem Court, C. 


BROKER’ s FEE. Seeinterest. 
BRYCE’S AMERICAN COMMONWEALTH, 
review of, 337. 
BURDEN OF PROOF, 
where carrier of goods limits liability to loss 
through negligence, 425. 
CARRIERS OF GOODS. See also express company 
contract by, when does 1 inure to benefit of eer: 
mediate carrier, R. D. 2 
compensation to, must 9 reasonable, R. D. 24. 
burden of proof where — limited’ to loss 
through negligence, R. D. 425. 
CARRIERS QF PASSENGERS. See also railroad com- 


pany. 
duty of depot company towards waiting passengers, 


liability of, in 17rd through ticket beyond its own 
lines, R. D.4 


CALIFORNIA, 
limitations upon municipal indebtedness in, 349. 
CAPITAL PUNISHMENT. See execution. 


CEMETERY, 
enjoining extension of a, as a nuisance, R. D. 307. 


CENTRAL LAW JOURNAL, 
index to vol. 28 explanatory of, 0. E 
index to vol. 29, aLnouncement of, OE 3. 481. 





CHALLENGING, 
of jurors, 314. 


CHARACTER. See evidence. 


CHATTEL MORTGAGE, 
sufficiency of description of property in, R. D. 44. 
when held an assignment, 243, 


CHECK. See banks and banking and negotiable instru- 
ment. 
CHIEF JUSTICE HORTON, 
conferring of degrees upon, J. and F. 194. 


CHIEF JUSTICE MARSHALL, 
development of the constitution as iatuenees by, 
address of Hon. Henry Hitchcock, C. E. 


CHINAMAN, 
oath taken by, J. and F. 114. 


CHINESE EXCLUSION ACT, 
views of Justice Field as to, 162. 


CITIZENSHIP. See removal of causes, 


COLORADO, 
limitations upon municipal indebtedness in, 351. 


COMBINATION. See also “trusts.” 
unlawful to advance price of commodities, 183. 
to “corner” the market and raise prices illegal ana 
void, R. D. 482. 


CONCEALED WEAPONS, 
exception in the law forbidding carrying of, 226. 


CONDITIONAL SALE. See sale. 


CONFLICT OF LAWS, 

where injuries resulting in death are received in one 
State, the cause of action not surviving at com 
mon law and no statute of that State being pleaded 
showing the survival, an action cannot be waived 
for such injury by the deceased’s personal repre- 
sentative in another st: ate, ann. Case, 210. 

Where a foreign statute is penal in its nature and a 
similar statute of the State in which the action is 
brought contains none of such penal features, the 
foreign statute cannot be enforced in the latter 
State, ann. case, 210. 

CONNECTICUT, 
novel case in, C. E. 81. 
CONNECTING CARRIERS, 

liability of railroad company selling through ticket 

beyond its own lines, 444. 


CONSTITUTION. See constitutional law. 


CONSTITUTIONAL CONVENTION. 
See constitutional law. 


CONSTITUTIONAL LAW, 
rs yd ballot reform act in part unconstitutional, 
©. E. 2 
constitutional conventions in the new States, C. 
41. 


Judge Cooley onthe making of a constitution, C. E. 


— to trial by jury cannot be waived in case of 

felony, 

meat inspection 1 re of Minnesota declared uncon- 
stitutional, C. 141. 

commenting on the en of constitutions in the 
new States, C. E. 

effect of statute limiting indebtedness of county, R. 


2. 
meat inspection law of Minnesota declared uncon 
stitutional, 261 
constitutionality oflaws imposing license on ped- 
ers 
proposed amendment for relief of Missouri Supreme 
Court, 295. 
difference between the constitutions of the new 
States, C. E. 301. 
spate emied of Tennessee ballot reform act, 
1 


limitations imposed by, upon municipal indebted 
ness, 346, 364. 

constitutionality oflaw providing for execution of 
criminals by electricity, 361. 

power of legislature to regulate and prescribe 
maximum charges of grain elevators, 401. 

constitution of the United oo as influenced by 
Chief Justice Marshall, C. E. 4 


ss eens laws declared , EN C. 


Indiana statute prohibiting the piping of natural 
gas declared unconstitutional, C. E. 

what is included in the guaranty of an a foot- 
ing” to the new States, 455. 

power of eye y corporation under police power 
to regulate and fix liquor selling license, 462. 
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CONTEMPT CORRESPONDENCE, * 
jurisdiction of courtin case of contempt not com- 154, 274, p. 493. 
mitted in its presence, R. D. 182. COUNTIE 


publishing in newspaper derogatory rem irks about 
judge sears in trial of acase is contempt, ann. 


ease, 
the fact that the judgeis the subject of libel does 
not render him incompetent to try the complaint, 
ann. case, 310. 
CONTRACT OF HIRING. See contract. 


CONTRAOT, 
validity of, in restraint of trade, R. D. 6 
for future delivery, v validity of note sree in settle- 


ment, 122. 
a e : so and wife to cease quarreling is 
void, 


publishing mm paper illegal, 171. 

contract for full control of real estate advertise- 
ment in daily, Sunday and weekly paper is entire 
and indivisible so that any taint ofillegality avoids 
the whole, ann. case, 171. 

contract void because unlawful cannot be ratified, 
when owing to change in law, it would be lawfal, 


171. 

law invaliding a judgment does notimpair obliga- 
tion of a contract, . 242 

of infant, made b7 false representation asto age, 
273. 


q 1inst public policy, 308. 
ect of dissolution of firm upon contract of hiring, 
"882. 


= ering contract void, 382. 
eliver corporate stock, 405. 
od future delivery void, 482. 
consideration for, to abandon use of tobacco, R. D. 


483. 
entered into to “‘corner”’ the wheat market illegal, 
482. 


CONTRIBUTORY NEGLIGENCE. See also negligence. 
doctrine of, stated, 385. 


CONVEYANCING, 
treatise on, by W. B. Martindale, review of, 214. 


“CORNERING” THE MARKET. See combination. 


CORPORATIONS, 
good faith re Pee of directors of, towards stock- 
holders, R 
a ane leading eee by William L. Stonex, Esq., 


liabtlity of, for libel, 69. 

enactment in Texas as to foreiga corporations, C. E. 
81. 

agreement by incorporator to refund money to sub- 
scriber, 82. 

sale of stock in good faith effect of, upon liability of 
stockholders, ann. case, 110. 

sale and transfer of stock to one insolvent, ann. 
case, 110. 

liability of directors of, for false representations in 
prospectuses, 122 

when a stockholder accepts certificate of stock 
which states that it will not be transferred till all 
debts due the company by the holder are paid and 
subsequently borrows money no subsequent pur- 
chaser of such certificate can compel the company 
to make the transfer, ann. case, 150. 


cogent of court of equity to interfere, at suit 
of stockholder in internal administration of, R. 


64. 
cannot defend against loan of money upon ground 
of its use ultra vices, R. D. 203. 
+ < “eemeed of directors of for malfeasance, 
) 


attachment of Seow: of, in hands of bona fide pur- 
chaser, R. D. 28 

assessment of cau in insolvent corporation by 
court of equity, 322. 

upon insolvency of, its directors become trustees 
for its creditors, and hence they are prohibited 
from taking a mortgage on the corporate t * 
erty to secure themselves for advances, etc., in 
order to obtain gg ann. case, 333. 

preferences given by directors of, 836. 

directors of, liable for property of insolvent com- 
pany in trust, 384. 

a note reading we promise to pay, signed with the 
name of a corporation, followed by “A B, presi- 
dent,” is the note of the corporation alone and 
parol evidence is inadmissible to explain it, ann. 
case, 392. 

right of, to exclusive use of name of State for 
trade-name, R. D. 404. 

—" corporations cannot make preferencs, R. 


officers of, not liable for stock transferred to one 


holding power of attorney and wrongfully con- 
verted, 483. 





Henttetion on indebtedness of, 202. 


COURTS OF RECORD 
leading article by W. F. Elliott, Esq. 67. 
COVENANT, 
statutory coyenantis notimplied where deed con- 
tains covenant of general warranty, R. D. 22. 


CRIMINAL LAW, 

cooling time in cases of agesatta, leading article by 
Solon D. Wilson, Esq. = 

definition of homicide, 1 

anciemt.and modern Seamkee as to homicide, 186. 

feigned receaciliations leading up to homicide, 189. 

— language regarding female relative lead- 

ng ul up to homicide, 189, 

oie tery of wife as peowneatige 3 for homicide, 189. 

homsiot e resulting from duels, 190. 

unintelligible instrument or writingeannot be made 
the ground of charge of forgery. 

—- ee to commit crime not carried out, 


procuring another to administer poison, 305. 

commenting on refusal of State grand jury to con- 
sider indictment of criminal J hands of United 
States court for same offense, 34 

taking of ornaments purchased —y the husband, by 
the wife’s paramour is larceny, 345. 

substance of the “habitual cricainal ¢ act,” 356. 

intent and what is necessary to constitute it, 375. 

the intent which constitutes crime of bigamy, 375. 

what constitutes assault with intent to commit 


legal distinction between an intention and attempt 
to commit rape, 446. 

degree of proof required in cases of rape, R. D. 446. 

effect of jury attending prayer meeting, 415. 


CRIMINAL PRACTICE, 
jury cannot be waived in prosecution for 7: 84. 
= of former conviction when pleadable, 


opinions which disqualify jurors, 201. 
challenging of jury, 314. 

CRONIN CASE, 
difficulty of obtaining jary in, 201. 
the search for evidence in, J. ‘and F. 275. 


CROSWELL ON EXECUTORS AND ADMINISTRATORS, 
review of, 494. 


DAKOTA, 
commenting on constitutions adopted for North and 
South Dakota, 301. 
DAMAGES. Se3 also measure of dimages. 
assessed on bill of exchange, 49. 
exemplary damages oe proof of express malice 
in publication of libel, 6 
whether provocation for an assault may be shown 
in mitigation of, 223, 4 
DANGEROUS PRE MISES. See negligence. 
question of, in estimating liability for negligence, 222. 
DAYS OF GRACE, 48. 
DEATH BY WRONGFUL ACT. See measure of dam- 
ages, conflict of laws. 


DECLARATION OF TRUST. See trast, 
DEED. See, also, covenant. 
priority in ag — of, leading article by B. R. 
Webb, Than phen 
how general law ‘of priority of, is declared, 248. 
equity protects bona fide purchaser when, 349, 
DEFECTIVE SIDEWALK. See negligence, municipal 
corporation. 


DEFECTIVE STREETS. See municipal corporation, 
negligence. 
DELIVERY, 
of process to marshal, 102. 
DEMAND, 
note payable on, 363. 
DEPEW, C. M. 
me of, at anniversary of Yale law school, O. 


DESORIPTION, 
in chattel mortgage, 44. 


DETAINER. See forcible entry and detainer. 


DIGEST OF CURRENT OPINIONS, 
15, 35, 54, 74, 94, 115, 134, 154, 175, 195, 214, 235, 255, 276. 
296, 816, 387, 357, 377, 397, 416, 436, 456, 476, 495. 


DIREOTORS. See corporations. 
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DISCRIMINATION, 
by boards of trade in supplying market reports, O. 


. 101. 
by telephone companies, 244. 


DISGUISES, 
right legally to assume, J. and F. 415. 


DISSOLUTION. See partnership. 
DISTURBANCE PUBLIC WORSHIP. See disturbing the 
peace. 


DISTURBING THE PEACE, 
ye of public worship of salvation army, 


DIVORCE, 
necessity of change in laws pei taining to, 182. 
without publicity, J. and F, 296. 
husband not liable for wife’s attorney fees when, 464. 


DOMICIL, 
A person may become a non-resident, yet retain his 


omicil, 91. 


DONOVAN’S TACT IN COURT, 
review of, 475. 


DRAINAGE, 

Chief Justice Ray on, C. E. 281. 

a municipal corporation cannot collect surface wa- 
ter into drains and discharge it thence in a body 
onto the lands of an adjoining proprietor over 
which it formerly flowed, any more than a private 
person, ann. case, 289. 

dissenting opinion of Chief Justice Ray, 289. 

right of land owner to obstruct or change natural 

ow of surface water, R. D. 343. 


DUELS. See criminal law. 


DURESS 
of principal, how far available to surety, 402. 


DYING DECLARATIONS. See evidence. 


ELECTION OF REMEDIES, 
by one entitled to bank deposit, 23. 


ELECTIONS AND VOTERS, 

new ballot law of Kentucky declared unconstitu- 
tional, OC. E. 21. 

new ballot act in Tennessee declared unconstitu- 
tional, C. E, 341. 

authority of court to inquire into result of election 
for issuance of bonds, R. D. 385. 

registrars of election, leading article by Henry Z. 

ohnson, Esq., 447. 

lability of registrars, 448. 

mandamus of registrars, 448. 

injunction against registrars, 449. 

effect of registration, 449. 

irregularities in registration, 449, 


ELECTRICITY. See execution. 
EMPLOYMENT. See co1.tract. 


EQUITABLE MORTGAGE, 
what constitutes an, R. D. 65. 


EQUITABLE SET-OFF, 

A conductor of a freight train obtained judgment 
against the railroad for injuries sustained by an 
accident to his train. A passenger on the train, 
who was allowed by the conductor, contrary to his 
orders, to ride on bis train, sued the railroad for 
injuries received by him in the same accident: 
Held, that the railroad, on the allegation of the con- 
ductor’s insolvency, might enjoin the conductor’s 
ay ren till the passenger’s suit was determined, 
and in case of a judgment against it therein should 
be credited on the conductor’s judgment with its 
tata on the passenger’s judgment, ann. case, 

30. 


EQUITY. See, also, injunction, mandamus, equitable 
set off, nuisance. 
power of court of, to direct assessment upon stock 
in an insolvent corporation, R. D. 322. 
urisdiction to abate public nuisance, 363. 
urisdiction of to compel husband to support his 
family, R. D. 386. 


ESTOPPEL. See sale. 


EVASION, 
of process, 2. 


EVIDENCE, 
what facts will render dying declarations admissi- 


e, 64. 
parol evidence to explain defective declaration of 
trust, 269. 
right of defendant on trial for murder to introduce 
negative evidence of good character, R. D. 324. 
duty of prosecutor to prove the res gt leading 
article by D. R. N. Blackburn, Esq., 387. 





EVIDENCE-— Continued. 
admissibility of parol evidence to explain signature 
to note of corporation, 392. 
in action for damages for assault it is competent as 
part of the res geste for the defendant to show 
that plaintiff had published in his newspaper mat- 
ter cpt d insulting to defendant on the day prior 


to the assault, ann. case, 432. 
EXECUTION, 
by electricity, whether “cruel and unusual punish- 
ment,” C. E. 


constitutionality of law providing for execution by 
electricity, C. E. 361. F 


EXEMPLARY DAMAGES, 
corporation liable for, upon publication of libel with 
express malice, 69. 
EXEMPTION, 
from taxation of institutions of learning does not 
apply when, 490. 


EX PARTE PROCEEDING, 
humorous illustration of, 194, 


EXPECTANCY, 
conveyance of, by heir apparent, 190. 


EXPRESS COMPANIES, 
limiting liability of, leading article by Nathan New- 
mark, Esq., 108. 
peost of limitation of liability, 108. 
imiting liability of for negligence, 109. 


EXTRADITION, 
person extradited on defective papers can only be 
released on complaint of foreign State, R. D. 23. 
FALSE IMPRISONMENT, 
ee of the peace, for failure to obey supena, 


FALSE REPRESENTATIONS, 
Sees on English case of Peak v. Derry, as 
0, 122. 
by infant that he is of full age, 273, 
criticisms on English doctriue as laid down in Peak 
v. Derry, 381. 
as inducing sale of goods without warranty, 445. 


FEDERAL DECISIONS, 
vol. XXX., by William G. Myer, Esq., review of, 315. 


FEDERAL COURTS, 

jurisdiction of, over estates of deceased persons, 
leading article by Russell H. Curtis, Esq., 145. 

control of over wills, 146. 

conflict of jurisdiction between State and, 148. 

jurisdiction of, over estates of deceased persons, 
concluded leading article by Russell H. Curtis, 
Esq., 166. 

conflict of jurisdiction between State and, 166. 

suits in, by c:editors against personal representa- 
tives, legatees, devisees and heirs, 166. 

“_— in, by legatees, devisees and cestuis que trust, 
1 


suits in, by personal representatives to collect de- 
cedent’s estate, 169, 
—_ of deputy marshal to kill assailant of judge of, 
1. 


superior jurisdiction of, over State courts in crim- 
inal cases, 341. 

in the Indian Territory, 453. 

shall State courts adopt Federal doctrines, 465, 485. 
FELLOW SERVANTS. See, also, master and servant. 

who are, in law of negligence, 4. 

distinction between and vice principal, R. D. 482. 
FIELD, DAVID DUDLEY, 

ve of, at meeting of American bar association, 

. E. 321. 


FIREMAN. See municipal corporation. 


FIXTURE, 
pump, boiler and tank put in on line of railroad 
company not a, R. D. 163. 
ice as a, in Kentucky, 435. 


FLY SCREENS, 
as causing damage, 81. 


FORCIBLE ENTRY AND DETAINER, 
and unlawful detainer, leading article by D. R, N. 
Blackburn, Esq., 124. 
effect of melicious prosecution of, 51. 
FOREIGNERS. See alien. 
FOREIGN, 
bill of exchange, 46. 
FORGERY. See criminal law. 


FORMER CONVICTION. See criminal practice. 
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FRAUDULENT CONVEYANCE. See, also, assignment 

foi benefit of creditors. 

right of fraudulent grantee to credit for taxes, re- 
pairs, etc., 43 

voluntary coqperenee void as to subsequent cred- 
itors when, f 

a conveyance by an insolvent heir apparent of his 
expectancy in his ancestor’s estate, where the con- 
sideration is love and affection, cannot be pro- 
tected or enforced in a court of equity as against 
his creditors existing either at date of deed or at 
date of ancestor’s death, ann. case, 190. 


FUTURES. See gaming. 
GAMBLING. See gaming. 


GAMING, 
pose of playing cards not a gambling device, 63. 
egislation directed at speculation, C. E. 121. 
spirit of speculation firmly implanted, 121. 
validity of note given on “option” contract, R. D. 
122. 


wagering contract for future delivery is void, R. D. 


money paid on wagering coctract for future deliv- 
ery cunnot be recovered, », 382. 

combination to “corner” the wheat market void, 
482. 


GEORGIA, 
limitations upon municipal indebtedness in, 364. 


GRAIN ELEVATORS. See constitutional law. 


HABEAS CORPUS, 
to relieve from aoe not committed in presence 
of the court, R. D 
release of deputy 4. Neagle, charged with 
murder of Terry, 261 
commenting on action of United States court in the 
Neagle case, 341. 


HABITUAL CRIMINAL’S ACT, 
substance of the, 356. 


HAWKERS AND PEDDLER 
leading article by, Frank 1. Bowlby, Esq., 284. 
who are, 284. 
restriction ge upon, 285 
constitutionality of acts requiring alicense from, 
85. 


what constitutes h iwking and peddlin §, 286 

delegation of power by State to municipal corpora- 
tion to tax, 286. 

extent of power thus delegated, 287. 

ew of the exercise of the delegated authority, 


effect of failure to procure a license, 288. 
prosecution of, for violation of license laws, 288. 


HEIRS. See also expectancy. 
suits by and for in federal courts, 166. 


HIGHWAY, 
negligence in driving on the, R. D. 184. 
rider of bicycle and person in carriage have equal 
rights upon, 410 


HIRING. See contract. 
HITCHCOCK HENRY, 
address of, on Chief Justice Marshall, 421. 
HOMICIDE. See criminal law. 
HUMORS OF THE LAW, 


— bg 134, 174, 194, 514, 234, 255, 276, 296, 316, 337, 376, 
9 5, 476. 


HUSBAND AND WIFE, 
wife of agent cannot have interest in sale of princi- 
pal’s property, 
contract between, to cease quarreling, void, 163 
whether the taking by wife’s paramour of articles of 
ey bought by the husband is larceny, R. D. 


sao can be compelled to support his family, 


husband liable for wife’s attorney fees in prosecut- 
ing divorce, when, 464 
ILLEGAL COMBINATION. See combination. 
ILLEGAL CONTRACT. See contract. 
ILLINOIS, 


defense of the supreme court of, C. E. 221. 
limitation upon manicipal indebtedness in, 347. 


IMPEACHMENT. See witness. 


IMPORTATION, 
of foreigners under contract, 81. 


INDEBTEDNESS. See constutional law. 
INDEPENDENT CONTRACTOR. See negligence. 





INDEX, 
to volume 28, explanation of, 21. 
to volume 29, announcement of, 482. 


INDIAN TERRITORY, 
an outline of the laws administered in, article by Z. 
T. Walrond, Esq., 453. 


INDIANA 
limitations upon municipal indebtedness in, 352. 


INDORSER. See nezotiable instrument. 


INFANT, 
boy of ten cannot be said to assume risks of employ- 
ment, R. D. 266. 
infancy is a good plea to an action ex delicto for false- 
ly representing that defendant was of full age, 
whereby plaintiff was induced to contract with 
him, ann. case, 273. 


INJUNCTION, 
against registrars of election, 449. 


INSANITY, 
of partner, effect on partnership, 104, 


INSOLVENCY. See bankruptcy, fraudulent convey- 
ance. 


INSURABLE INTEREST. See life insurance. 
INSTITUTIONS OF LEARNING. See schools. 


INSURANCE. See also accident insurance. 
situs of insured property, leading article, by J. R. 
Berryman, Esq 
removal otizeuned property for purpose of use, 86. 
removal of insured property from threatened dan - 
ger, 
requirement of policy as to furnishing sworn proof 
of loss, 107. 
construction of contract of, where goods insured are 
lost by salesman traveling in carriage, 426. 
INTENT. See criminal law. 


INTEREST, 
on bill of exchange, 48. 
highest legal interestin advance is not usurious, 


legality of a broker’s fee under usury laws, 225. 


INTERPRETATION, 
of word “journey” in statute forbidding carrying 
concealed weapons, 226. 
of term “cruel and unusual punishment” in New 
York constitution, 361. 


INTERSTATE COMMERCE, 
limitations upon the power of State to legislate on, 


263. 
decisions under the criminal clause of act, 302. 
municipal corporation cannot impose tax on tele- 
graph company, being instruments of, 325. 


INTOXICATING LIQUORS, 
license by municipal corporation to ¥ | anes acon- 
tract, but a police reputation, R. D. 4 


OWA 
limitation upon indebtedness in, 346. 


JOURNEY, 
definition of, R. D. 226. 


JUDGMENT, 
whether a contract within the constitutional prohi- 
bition as to impairing obligation of contract, R. D. 


42. 
effect upee, of limitation upon municipal indebted- 
ness, 


JURISDICTION FEDERAL COURT. See federal court. 


URY, 
trial by, when can be waived, 84. 
opinions which disqualit from service, 201 
constitutional number of, in the State ‘of Washing- 
ton, 275. 
challenging of, J. and F. 314 
jury at a prayer meeting, J. and F, 415. 


JUSTICE FIELD, 
defense of, by marshal Neagle, C. E. 161. 
JUSTICE OF THE PEACE, 
not liable in civil action for illegal arrest of one who 
oy failed to obey his subpena, improperly issued, 
342. 
KENT’S COMMENTARIES, LACY’S EDITION, 
review of, 295. 
KENTUCKY 


? ballot reform act of" }- 
county court day in, J. and F, 174. 


LANDLORD AND TENANT. See lease. 
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LARCENY. See criminal law. 

LATENT DEFECT. See master and servant. 
LAW OF THE ROAD. See negligence. 
LAWYERS. See attorneys. 


LAWYER’S REPORTS ANNOTATED, 
review of, 416. 


“eB between assignment of and asubletting, 


LEGA 
ay by and for, ain federa lcourts, 166, 


LEGISLATURE 
reform in, suggested by the Americen bar associa- 
tion, .E 181, 
action of American bar association on reform in 
methods of, 241. 
text of bill for reform in methods of, adopted by the 
American bar association, O. E. 402. 


LETTERS OF CREDIT, 
what are, 50. 


LIBEL OF JUDGE, See contempt. 


LIBEL, 
oom oration may become civilly liable for libel 
may be held to pay exemplary damages where 
it. is shown that the libel has been published 
with express malice, ann. case, 59. 
is an “extra” a newspaper within law of, of Michi- 
gan and Minnesota, 493. 


LICENSE. See hawkers and peddlers, intoxicating li- 
quors, telegraph company. 


LIEN, 
of corporation on certificates of stock, 150. 


LIFE INSURANCE 
insurable interest of child in life of grandparent, R. 


LIMITATIONS OF ACTIONS, 
effect u ye where defendant evades service of pro- 
cess, 


MALICE, 
in suit for libel by employee against employer, 69. 


MALICIOUS ATTACHMENT, 
what constitutes ground of action for, R. D. 3. 


MALICIOUS PROSECUTION, 


one who maliciously and without probable cause 
institutes an action in forcible entry and detainer 
is liable to a civil action for damsges, ann. case, 51. 


MANDAMUS, 
will not lie 4 compel circuit judge to grant new 
trial, R. D. 2 
against registrars of election, 448, 


MARRIAGE, 
presumption of its validity, 65. 
neccessity for reform in laws as to, 182, 
evasion of laws of, 435. 


MARRIED WOMEN, 


changes in Missouri law as to, 1, 13. 
statute does not authorize,to execute bond as as- 
signee for benefit of creditors, 445. 


MARTINDALE ON CONVAYANCING, 
2d edition, review of, 214. 


MASTER AND SERVANT. 
* table set off. 
laborers are fellow: servants with conductor, R. D. 4. 
railroad brakeman assumes risk of Injury from 
overhead bridge, known by him to be so low as to 
require care on his part in passing under, ann. 
case 
- - who are fellow-servants in law of negligence, 


See also negligence, equi- 


boy of ten years cannot be said to have assumed 

erisks of employment, R. D. 266. 

a master is not liable to his employee injured 
through a latent defect in a machine or appliance, 
when its character is such that its existence is un- 
discoverable upon the exercise of reasonable 
care on the master’s part, ann. case, 352. 

distinction ie yt “a ow-servant and vice-princi- 
pal, in law of, R. D 


MEASURE OF DAMAGES, 


for negligence in transmitting telegram, R. D. 105. 

in action by parent for damages for death of minor 
son no probable profits to plaintiff from continu- 
ance of minor’s life beyond maturity can be con- 
sidered in estimating damages, ann Case. 251. 





MEAT INSPECTION LAW. See constitutional law. 


MICHIGAN, 
“Tae constitutes a newspaper within the libel law 
o 


MINNESOTA, 
= constitutes a newspaper within libel law of, 


MINOR. See infant. 


MISSOURI STATE BAR ASSOCIATION, 
proceedings of the, 281. 


MISSOURI, 
change of law of married women in, C. E. 1, 13. 
limitations pe mor eng ag — in, 365. 
change in civil practice in, 2 
report of committee of Stats par association as to 

needed charges in law of, C. E. 381. 

changes in the revised statutes of, C. E. 381. 
law of, as to official stenographezs, 381. 


MITIGATION OF DAMAGES. See damages. 


MONTANA, 
commenting on constitutions of State of, 301. 
MORTG 
equitable, 65 


MORTGAGE FORECLOSUR 
treatise on by Chas. H. Wiltate Esq., review of, 233. 


MUNICIPAL BOND, 
effect of limitations of indebtedness u on, 368, 
whether election for issuance of,can be contested, 


MUNICIPAL CORPORATION, 
aed of, for injuries suffered by prisoner in jail, 


a. liable upon cancelled certificates of indebted- 
ness cleansed and sold to bona fide purchaser, 142. 
—. drain its streets over adjoining property, 


1. 
delegation of power by State to, to tax, restrain or 
grant license, 286. 
= of the exercise of authority thus delegated, 


right of to drain and discharge water over lands of 
adjoining poopeeet, 289. 
ower to tax telegraph poles, R. D. 325. 

imitations on municipa nae enee, leading arti- 
cle, by J. R. Berryman Esq., 

limitations on municipal a sontinees 
leading article, by J. R. Berryman Esq., 

effect of limitation on powers eukently , rr 
366. 


valve of prouests, Os 
voting on in ebtedness, 367. 
effect of limitations on judgments, 367. 
bonds void in part and valid in part, 368. 
aay of limitation on general liabilities, 368. 
bona fide holders of bonds, 369. 
remedy of bond holders, 369. 
restraining issue of bonds, 370, 
the fireman of a city bears no such relation to it as 
to prevent his maintaining an action against it, 
under the statute, to recover for injuries occa- 
sioned by defects in the city’s street whereby such 
fireman was injured while driving an engine to a 
fire, ann. case, 370. 
liability of a municipality for injuries inflicted by 
falling _— leading article, by W. W. Thornton 
and 428. 
may increase by ordinance at ones ee the amount 
e liquor selling license, R. D. 462 


NATIONAL BANKRUPT ACT. See bankruptcy. 


NATURAL GAS, 
as an article of commerce, 441. 
NEAGLE CASE, 
another phase of the, 341. 
NEBRASKA, 
police officers in, J. and F, 275. 
NEGLIGENCE, 
liability for injuries to domestic animals by barb- 
wire fence, R. D. 105. 
of telegraph company in transmitting telegram, 105. 
telegraph com pany cannot exempt itsel from li- 
ability for, 12 
owner of private bridge not Haas for injuries 
caused by known defects, R. D. 1 
liability for, in driving on hi way, 184. 
presumption as to, in explosion of boiler and injury 
} F workmen engaged in other employment, R. D. 


Mabiiity pe injuries sustained through defective 

8 

lability yy depot company for inpeaiee * passen- 
ger by vicious employee or tenant, R. D. 304 
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NEGLIGENCE—Continued. 


duty of one crossing railroad track to look and list- 
en, R. D. 823. 

liability of employer for injuries sounsienes by 
sees of independent contractor, R. D. 

an ordinary hammer is not a machine, within a 
legislative act referring to injuries arising from 
the use of “locomotives, cars or machinery,” ann. 
case, 352. 

evidence that similar breakages occurred the same 
day does not tend to prove that machines were 
negligently selected, 352. 

question of contributory negligence on part of fire- 
man driving a fire engine to fire injured by defect- 
ae street, properly submitted to jury, ann. case, 


a bicycle rider and a person in a carriage have equal 
rights upon the highway and allegations that de- 
fendant rode a bicycle at the rate fifteen miles an 
hour up to within twenty-five feet of plaintiff’s 
horses whereby they became frightened and ran 
~ ad does not state a cause of uction, ann. case, 


410. 
liability of patent medicine proprietor for damages 
occasioned by use of the medicine, R. D. 403, 


NEGOTIABLE INSTRUMENT, 
— and liabilities of indorser of promissory note, 


accomodation indorser is not liable for the raised 
amount of altered instruments, forged by the in- 
sertion of figures and words in blank = by 
the waker before his delivery to an nocent 
payee ann. case, 28, 
leading article on, by Jas. M. Kerr Esq., 45. 
law governing bills and notes, 45. 
foreign bill of exchange, 46. 
acceptance of bill of exchange, 47, 
transfer of a bill of exchange, 47. 
protest of bill of exchange, 47 
days of grace, 48. 
auction on bill of exchange, 48. 
interest on bill of exchange, 48. 
damages on bill of exchange, 49. 
defenses to suit on bill of exchange, 50. 
check as a, 50. 
letters of credit, 50. 
vulidity of note given in settlement of option con- 
tract, 122. 
distinction between certificates of municipal cor- 
poration and negotiable commercial paper, R. D. 
142. 
note payable at convenience, J. and F. 174. 
negotiabi.ity of instruments containining stipula- 
tions for attorney’s fees and costs of collecting, 
leading article, by James A. Mitchell Esq., 226. 
action of American bar a; x on laws provid- 
ing for uniformity in, C. E. 241. 
what constitutes reasonable ll within which no- 
tice of non-payment of note payable on demand 
must be given, R. D. 36% 
parol evidence inadmissible to explain note pur- 
porting to be the note of corporation and signed 
by its president, 392. 
writen order on bank to pay money at subsequent 
date is a bill of exchange, R. D. 404 
> 
NEWSPAPER, 
whatis a, within meaning of law of libel, 493. 
NEW STATE, 
the “equal footing” of a, 454. 
NEW TRIAL, 
mundamus to compel, 283 


NEW YORK -TATE BAR ASSOCIATION, 
proceedings of at 12th annual meeting, 61. 


NORTH CAROLINA, 
limitations upon municipal indebtedness in, 366. 


NOTARY PUBLIC, 
authority of, under acts of congress, R. D. 42. 


NOTE. See negotiable instrament. 


NUISANCE, 
jurisdiction of equity to abate an obstruction to 
the street as a, lt. D. 363. 
extension of cemetery when a, R. D. 307. 


OATH 
taken by Chinaman, J. and F. 114. 


OPTION TRADING. See gaming. 


OREGON 
limitations upon municipal indebtedness in, 350. 


PARENT AND CHILD, 
uction by parent for negligence in causing death of 
child, ann. case, 250. 


PAROL EVIDENCE. See evidence, 





PARTNERSHIP, 
right of partners to mortgage firm property to se- 
cure individual indebtedness, 83. 
whether insanity of one partner causes a dissolution 
of, R. D. 104. 
effect of dissolution of, upon contract of hiring, 362. 


PATENT LAWS OF THE UNITED STATES, 
treatise on, by Albert H, Walker, Esq., 54 


PATENT MEDICINE. See negligence. 
PEDDLERS. See hawkers and peddlers. 


PENNSYLVANIA, 
limitations upon municipal indebtedness in, 365. 


PERRY ON TRUSTS, 
review of, 494. 


PERSONAL PROPERTY. See sale. 


PHILADELPHIA LAWYERS, 
J. and F, 213. 


PLAYING CARDS. See gaming. 


PLEADING, 
orice Gesngme in suit by discharged employee for 
e 
though sometimes necessary to plead the facts upon 
h illegalit y of contract depends, it is not nec- 
essary to plead the law, 171. 


POLICE POWER. See constitutional law. 


PRACTICE IN CIVIL CASES, 
changes in Missouri law of, 21, 32. 


PRACTICE IN SUPREME COURT. See supreme court, 


PREFERECE, 
by insolvent corporation, 442. 


PRESUMPTION, 
as to validity of marriage, 65. 


PRINCIPAL AND AGENT, 
wife of agent cannot have interest in sale of prop- 
erty of the principal, 26. 
agent engaged with principalin unlawful undertak- 
ng cannot invoke protection of the law, 183. 
agent who knowingly aids principal in unlawful 
combination cannot recover for advances made, 
483. 
PRINCIPAL AND SURETY, 


bond executed under duress of the principal is void 
as to the surety, 402. 


PRISONER, 
right of action against city for injuries caused by de- 
ective jail, 84. 


PRIVILEGED COMMUNICATION, 
“discharge list” of railroad company as a, 69. 
PROCESS, 
what constitutes delivery of,to marshal or sheriff, 
R. D. 102. 


PROMISSORY NOTE. See negotiable instrument. 


PROSECUTOR, 
duty of, to prove res geste, 387. 


PROTEST, 
of bill of exchange, 47. 


PROVOCATION. See assault and battery. 


PROXIMATE CAUSE, 
ew of, as regards negligence in driving on high - 
way, 


PUBLIC POLICY, 

contract in restraint of trade void as ugainst, 63. 

stipulation of telegraph company exempting from 
liability for negligence is void as against, 128. 

contract between husband and = to cease quar- 
reling is void as against, R. D. 1 

in the law of contracts, at 4, article, by David 
Plessner, Esq., 

definition of, 308. 

enumeration of contracts against, 308, 

how determined, 309 

bequest to a daughter to take effect in event of be- 
coming a widow or legally separated from husband 
is not void as against, 403. 


PURCHASE MONEY. See sale. 


QUERIES, 
14, 34, 94, 114, 133, 154, 174, 234, 255, 276, 315, 357, 396, 436, 
475, 494. 
QUERIES ANSWERED, 
84, 54, 94, 114, 183, 154, 174, 234, 316, 376, 455, 475, 495. 
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RAILROAD COMPANY. See also negligence. 
“discharge list” of, as i. Monier gone communication, 69. 
pump of, 0 ine of road not a fixture, R. 


duty of street railway to keep its road-bed in repair, 
regulation “hg which apply only within the State 


righ t of ~ lay railroad tracks in the street, 302. 
tickets of, over connecting lines, 444. 


RAPE. See criminal law. 


RECENT PUBLICATIONS, 
Woerner’s Law of Administration, 14. 
Harris’s, Before and After Trial, 34. 
Brief for the Trial of Criminal Cases, 53. 
Walker’s Patent Laws of the es States, 54. 
Martindale on Conveyancing, 21 
Wiltsie on Mortgage Foreclosure, 233. 
American and English Railroad Cases, vol, XXXV. 


234. 

Jones on Mortgages, 255. 

Abbott’s Brief on Modes of Proving Facts, 275. 

Kent’s Commentaries, Lacy’s edition, 295. 

a eer Decisions, vol. XXX. 315 

op” 8S Non-contract Law, 337. 

Bryoe s American Commonwealth, oo 

American State Reports, vols. 7 and 8, 356. 

Notes on Revised Statutes of the United States, 395. 

The Australian Ballot System, second edition, 396. 

Lawyer’s Report Annotated, 416. 

Schouler on Domestic Relations, 435. 

Wait on Fraudulent Conveyances, 436. 

Cook’s Digest of Corporation Statutes, 455. 

Donovan’s Tact in Court, 475. 

Buswell’s Statute of Limitations and Adverse Pos- 
session, 474. 

American and English Encyclopedia of Law, vols. 8 
and 9, 475. 

Crosswell on Executiors and Administrators, 494. 
uestions and Answers to Anson on Contracts, 494. 
erry on Trusts, 494. 


RECORDING. See deed. 
REGISTRATION. See election and voters. 


REMOVAL OF CAUSES, 
citizenship and residence as affecting, 43. 
_— to supply jurisdictional allegations, R. 


D. 62. 
distinction between question of jurisdiction and 
place of suability under act as to, 422 


REPRESENTATIONS. See false representations. 
RES GESTZ. See evidence. 

RESIDENCE. See removal of causes, domicil. 
RESTRAINT OF TRADE. See public policy. 


REVISED STATUTES OF THE UNITED STATES, 
with notes, review of, 395. 


REWARD, 
right of public officers to, offered by seeped com.- 
pany for apprehending criminal, R. D. 107 


SALE, 
conditional sale of personal property, leading arti- 
cle, by Noble Smithson, Esq., 26. 
conditional sales of personal property, definition, 


validity of conditional sales of personal property, 


rights of parties to conditional sales before pay- 
ment of purchase money, 27. 

rights of parties where the buyer pays part of pur- 

chase money and seller thereafter retakes prop- 


erty, 27. 

of corporation stock, 110. 

evidence of fraudulent sepeemnapaitons as affecting 
a written contract of, 445 

acceptance of property, Manufactured under an 
executory contract, by the vendee, after a full and 
fair opportunit of inspection, in the absence of 
fraud, estops him from thereafter raising any ob- 
jection as to visible defects and imperfections, 
“whether discovered or not, unless such delivery 
and acceptance is accompanied by some warranty 
of ig intended to survive acceptance, nn. 
case, 


SALVATION ARMY, 
disturbing the worship of, 427. 


HOOLS, 
exemption from taxation of property of, 490. 
SCHOULER’S DOMESTIC RELATIONS, 
review of 


SELF-DEFENSE, 
right of, as disclosed in the Terry killing, 261. 





SET-OFF. See equitable set-off. 
SHAVING. See Sunday law. 
SIGNATURE. See negotiable instrument. 


SPECIFIC PERFORMANCE, 
of a contract to eg corporate stock, when will 
not be enforced, R. D. 405. 


SPECULATION. Sec gaming. 
SPIRITUALISM. See testamentary capacity. 


STATE COURTS, 
shall the, adopt the federal doctrine of ‘“‘general 
rinciples of aaa leading article, by 
m. M. Meigs, Esq. 465, 485 


vines” <> OF LIMITATIONS AND ADVERSE POSSES- 


by Henry F. Buswell, review of, 474. 


STENOGRAPHERS, 
—_ of uniformity in Missouri law as to official, C. E. 


STOCK AND STOCKHOLDERS. See also corporation. 
specific performance of contract to deliver cor- 
porate stock, 405. 


STREET RAILWAY. See railroad companies. 
SUBLETTING. See lease. 
SUBPCENA. See justice of the peace. 


SUICIDE, 
effect ‘of, in accident insurance, 4. 
a ofthe United States punishing attempt at, C. 


221. 
punishment of attempt at, in Dakota, 274. 
attempt to commit, in Minnesota, 356. 


SUMMONS, 
service of, within the law of attachment, 91. 


SUNDAY LAWS, 
under Minnesota statute the issuing, pu lishing and 
circulating of Sunday paper is unlawful being not 
a work of necessity or charity, ann. case, 171. 
whether apa for hire is a work of necessity un- 
der, R. D. 247 


SUPREME COURT, 
no power in supreme court to reduce amount of 
verdict, R. D. 262. 
Missouri bar association on the amendment for relief 
of docket of Missouri supreme court, 281 
text of constitutional amendment for relief of su- 
gue court of Missouri to be submitted to voters, 


SURFACE-WATER. See drainage. 


TAX. See hawkers and peddlers, intoxicating liquors, 
telegraph company. 


TAXATION, 
law exempting from, all property of institutions of 
pence does not apply when the property is 
owned by an individual and from which —— 
accrue, ann, case, 490. 


TELEGRAPH COMPANY, 

sender of a telegram does not constitute the com- 
pany his agent, R. D. 105. 

though the telegraph blanks exempts from liability 
for negligence, the company is liable therefor the 
stipulation being void as against public policy, 
ann. case, 128. 

power of municipal corporation to impose license 
tax upon, R. D. 325. 


TELEPHONE COMPANY 
power of, to withhold its service from particular 
patrons, R. D, 244. 


TERRY, 
commenting o on the killing of, by Marshal Neagle, 
C. E. 161, 261 


TESTAMENTARY CAPACITY, 
belief in spiritualism not sufficient to constitute 
want of, R. D. 144 


TESTATOR, 
murder of, by beneficiary, 470. 
TEXAS, 
technicality in criminal law of, J. and F. 173. 
limitations upon municipal indebtedness in, 365. 
TRADE-NAME, 
exclusive use of name of State as a, R. D. 404. 
right to exclusive use of geographical trade-name, 


TRANSFER OF STOCK. See corporations. 
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TRIAL, BEFORE AND AT, 
review of book on, by Richard Harris, 34. 


TRUST, 
declaration of express, and admissibility of 
evidence to exp lain defective gg Oy 
ing article, by eK: McQuillian, Esq., 
provided by will of Samuel J. Tilden, old for in- 
definiteness, C. E. 481 


“TRUSTS,” decision of New Orleans court against, 41. 
enactments against, in western States, 61. 
~ islation as to, in Missouri, Kansas and Texas, 73 
ect of combination to lower prices, 1 
legallty of combination for trade in England, C. E. 


arol 
ead- 


injurious combinations and freedom of trade, 254. 

enforcement of Missouri law against, C. E. 261. 

another blow at,in affirmance of decision of Judge 
Barrett against, C. EB. 441. 


TRUSTEES, 
and cestui que trust as parties, leading article, by 
Jno, H. Gillett, Esq. 326. 


ULTRA VIRES, 
re of by corporation, against lender of money, 


UNITED STATES SUPREME Goes. 

retirement of judges of, CO. E. 21. 

photographing the, J. and F. 114. 

candidates for the vacant seat in, 201, 

action of American bar association on relief of, 241. 

commenting on suggestions = Edward Cahill, Esq., 
as to relief of docket of, O. E, 321. 

how can the docket of, be relieved, 329. 

commenting on views of New York register as to 
relief of, 361. 

letter to the president of United States from Ameri- 
ot soe bar association in behalf of measure for relief 
of, 395. 

Judge Brewer as a member of, 461. 


USURY. See interest. 


VACATION, 
for lawyers, necessity of, C. E. 121. 


VICE-PRINCIPAL, 
who is a, in law of negligence, R. D. 482. 


VIEW BY JURY, 
J. and F, 153. 


VOLUNTARY CONVEYANCE. 
veyance. 


WAGERING CONTRACT. See gaming. 


WAIT ON FRAUDULENT CONVEYANCES, 
review of, 436. 


WAIV. 
of right to jury, 84. 


WARRANTY. See covenant, sale. 


WASHINGTON, 
provision as to the number of jurymenin State of, 
J. and F, 275. 
commenting on constitution of State of, 301. 


WATERS AND WATER-COURSES. See drainage. 
wi 


See fraudulent con- 





LLS, 

federal jurisdiction over, 146. 

validity of provision containing bequest to daugh 
ters to take effect in event of becoming ee or 
being yy separated from husband, R. D. 

commenting on the New York doctrine of oes v. 
Palmer as to the effect on beneficiary of murder 
of testator, 461. 

a beneficiary who murders his testator cannot take 
under the will, ann. case, 470. 

Tilden will providing for public library void for in- 
definiteness, C. E. 481. 

validity of bequest aiding in disseminating Henry 
George doctrines, C. E. 481. 


WISCONSIN, 
limitations upon municipal indebtedness in, 366. 


WITNESS, 
right to impeach one’s own, R. D. 102. 
— te - ‘?peee testimony of, = contradict him, J. 
an 
mt hy and separation of, 435. 





























SUBJECT-INDEX 


TO ALL THE “DIGEST OF 


CURRENT 


OPINIONS” IN VOL. 29. 





This subject index will, we trust, be found convenient and satisfactory. It contains a reference 


under its appropriate head to every digest of current opinions which has appeared in the volume. 


The 


references, of course, are to the pages upon which the digest may be found. There are no cross- 
references, but each digest is indexed herein under that head, for which it would most naturally occur 


to a searcher to look. 


It will be understood that the page to which reference, by number, is made, 


may contain more than one case on the subject under examination, and therefore the entire page in 
each instance will necessarily have to be scanned in order to make effective and thorough search. 


Abandonment, of homestead, 37, 258. 

Abatement and Revival, 235, 436. 

Abortion, 477. 

Accessory, 76, 277, 477. 

Accident Insurance, 177, 256, 276. 

Accomplice, 55. 

Accord and Satisfaction, 337. 

Accounting, 339; by partners, 360. 

Account Stated, 75. 

Acknowledgment, of deed, 76, 237, 257; of mortgage, 35; 
of illegitimate child, 416. 

Administration, 35, 56, 77, 115, 184, 187, 195, 215, 219. 256, 278, 
338, 378, 418, 456, 476. 

Administrator’s Bond, 358; sale, 155, 276. 

er tama 55, 95, 115, 184, 215, 235, 256, 296, 438, 357, 377, 397, 


Admission by Deed, 497. 

Adultery, 76, 96, 136. 

Advancement, 95, 134. 

Adverse Claim, 175; possession, 15,56, 115, 175, 215, 257, 
338, 357, 377, 458, 495. 

Alien, 59. 

Alimony, 157, 216, 257, 338, 358, 379, 478. 

Alteration, of promissory notes, 35, 58, 235. 

Ancient Instrument, 36. 

Animals, 55, 79, 377. 

Appeal, 35, 74, 95, 115, 184, 155, 175, 195, 276, 817, 357, 377, 3%7, 
416, 436. 

Appearance, 35,179, 456. 

Appellate Courts, 15, 79. 

Application of Payments, 134, 297. 

Apprentice, 195. 

Arbitration and Award, 35, 138, 256, 297, 496. 

Arrest in Civil Process, 317. 





Arson, 16, 457. 

Assault, 277,497; and battery, 155; with intent to kill, 257. 

Assignment, 175; of account, 35; bond, 95; of contract, 
416; by corporation, 256; of lease, 178; for benefit of 
creditors, 85, 75, 95, 115, 184, 277, 338, 357, 377, 416, 436, 
456, 476. 

Assumption of Risk, 38, 57, 78, 178. 

Attachment, 15, 55, 75, 134, 175, 195, 235, 256, 277, 297, 338, 377, 
397, 416, 456, 496; affidavit, 95, 215; bond, 215, 437; of 
carrier, 15; of insurance, 15; levy, 416; against ves- 
sel, 496; of wheat stacks, 155. 

Attorney and Client, 35, 55, 60, 75, 95, 115, 338, 456, 476. 

Attorney for Assignee, 55. 

Attorney’s Fees, 357; lien, 35, 416. 

Baggage, 297. 

Bail, 16. 

Bailment, 155, 476. 

Bankruptcy, 95, 135, 175. 

Banks and Banking, 15, 35, 95, 155, 195, 235. 

Bastardy, 75, 116, 476. 

Bill of Exceptions, 135; of exchange, 239, 399; of lading, 
115. 

Bona Fide Purchaser, 59, 297, 419, 437, 476. 

Bond, 215. 

Boundaries, 136, 220, 257, 358, 458. 

Breach of the Peace, 195. 

Broker's License, 95. 

Building Association, 195. 

Burglary, 176, 216. 

Cancellation of Deed, 97, 186; of mortgage, 98. 

Carriers, of goods, 15, 135, 155, 195, 235, 397, 417, 456, 476, 496; 
carrier’s lien, 75, 155; of passengers, 15, 55, 75, 95, 135, 
175, 215, 285, 357, 456, 476. 

Carrier’s Regulations, 437. 
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Carrying Weapons, 16, 56, 196. 

Certificate of Baptism, 358. 

Certiorari, 56, 437. 

Champerty and Maintenance, 36. 

Change of Venue, 56, 100. 

Chattel Mortgage, 15, 36,75, 116, 135, 195, 215, 477. 

Citizenship. 17. 

Civil Rights 96; of colored people, 18. 

Claims against United States, 

Collateral Attack, 157, 198, 499. 

Collision, 115, 276, 317. 

Conditions, in insurance policy, 37; in deed, 117. 

Conditional Sale, 230. 

Confessions, 136, 318, 338; of jadgment, 157. 

Conflict of Laws, 57, 359. 

Confusion of Goods, 496. 

Consideration, 58, 176. 

Consolidation of Railroad, 59. 

Constitutional Law, 55,75, 96, 116, 135, 155, 175, 195, 215, 256, 
297, 317, 358, 377, 397, 437, 477. 

Constructive Notice, 56, 497. 

Contempt, 16, 95, 116, 277, 297, 417. 

Continuance, 179, 420. 

Contract, 16, 36, 59, 75, 96, 135, 156, 175, 196, 215, 235, 277, 297, 
358, 397, 417, 456, 477; of employment, 38, 57, 496; for 
future delivery, 116; procured by fraud, 75; with 
school directors, 75; for support, 55. 

Contribution, 135, 258, 360. 

Conversion, 80, 156, 200, 456. 

Conveyance, 76. 

Corporations, 15, 96, 116, 135, 156, 176, 196, 236, 256, 317, 377, 
397, 417, 457, 477, 496. 

Corporation Dividends, 277. 

Costs, 55, 96. 

Counterfeiting, 398. 

Counties, 16, 196, 236, 477. 

County Bonds, 59. 

Court, 135, 277. 

Covenant, 76, 96, 256, 297, 317, 397, 457, 497. 

Creditor’s Bill, 277, 398, 497. 

Criminal Law, 55, 76, 96, 116, 136, 176, 196, 216, 236, 256, 277, 
297, 317, 358, 377, 398, 417, 457, 477, 497. 

Criminal Negligence, 477. 

Criminal Practice, 76, 97, 136, 156, 176, 216, 237, 257, 278, 417, 
437, 457, 477, 497. 

Cruelty to Animals, 317. 

Curtesy, 38. 

Damages, 97, 437; for attachm2nt, 55; for abortion, 300; 
exemplary, 35, 89, 180; remote and spsculative, 196. 

Dangerous Premises, 79, 379, 420. 

Death by Wrongful Act, 176, 196, 418. 

Deceit, 36, 76, 477. 

Declarations, 237, 398, 399; of conspirators, 457; of home - 
stead, 97, 318; of trust, 320, 420. 

Decree, 17. 

Dedication, 36, 136, 196, 398, 477; of highway, 37. 

Deed, 16, 136, 196, 216, 398. 

Deed or Mortgage, 156, 217, 359. 

Default, 19. 

Defe¢tive Appliances, 118; bridge, 180; sidewalk, 3 9, 339; 
street, 58, 399, 479. 

Delivery of Deed, 36, 177, 196; of mortgage, 39; upon sale, 
$19. 

Deposition, 300, 420. 

Descent and Distribution, 16, 97, 117, 156, 177, 298. 

Description in Deed, 76, 237. 

Desertion, 298. 

Directors of Corporations, 437, 457. 

Discovery, 117. 

Discrimination by Railroad Company, 40. 

District Attorneys, 36. 

Distribution of Fund, 35. 

Dividends, 500. 

Divorce, 97, 136, 298; and alimony, 136; for adultery, 136; 
for cruelty, 36, 56; for desertion, 136, 418, 497; for 





drunkenness, 398; obtained by fraud, 278; custody of 
children, 16; condonation, 16. 

Domicil, 216. 

Dower, 17, 156, 196, 217, 398, 418, 478, 497. 

Drainage, 17, 19, 36, 497. 

Easement, 77, 338. 

Ejectment, 17, 36, 56, 136, 338, 378, 418. 

Elections and Voters, 17, 36, 136, 177, 318; elections for 
county seats, 418. 

Election of Remedies, 15, 418. 

Embezzlement, 17, 176, 257, 160. 

Eminent Domain, 36, 37,56, 77, 97, 117, 156, 177, 197, 257, 278, 
398, 418, 497. 

Enactments, 135. 

Enticing Away Servant, 257. 

Equitable Conversion, 478. 

Equity Pleading, 17, 97, 137, 156, 197, 278. 

Escape, 137. 

Estoppel, 77, 157, 177, 237, 497; by deed, 97; in pais, 217. 

Evidence of Foreign Laws, 17; in foreign language, 37. 

Examination of Person, 118. 

Exchange of Lands, 97, 236, 297. 

Execution, 37, 77, 157, 177, 278, 378, 478; of power, 360; sale, 
117, 498. 

Executor, 17. 

Executor’s Bond, 339. 

Exemption, 278, 339; on execution, 437. 

Expert Testimony, 117. 

Ex Post Facto Law, 417. 

Extradition, 177, 238. 

False Imprisonment, 298. 

False Pretenses, 176. 

False Representations, 97, 99, 398, 417, 420, 437, 458, 498. 

Federal Courts, 38, 57, 97, 137, 238, 258, 278, 279, 318, 418, 458, 
498 ; offense, 57, 117, 137. 

Fellow Servant, 98, 119, 259, 299. 

Fixtures, 17, 339, 398. 

Fires, 59, 79, 439. 

Forcible Entry and Detainer, 37, 238. 

Foreclosure, 280, 299, 359, 399, 419; of mortgage, 39, 78, 198, 
478. 

Foreign Corporation, 216. 

Forgery, 56, 216, 277, 457. 

Former Conviction, 76, 196, 236; jeopardy, 97. 

Fraud, 197, 438; statute of, 17, 95, 117, 157, 177, 217, 238, 359, 
378, 458, 498, 478. 

Fraudulent Assignment, 258, 496; attachment, 233; con- 
veyance, 17, 37, 57, 77, 118, 137, 157, 177, 197, 217, 238, 279, 
378, 398, 418, 438, 458, 498; gift, 478. 

Freeholder, 418. 

Future Advances, 78. 

Gaming, 17, 118, 137, 258, 397, 398, 498 

Garnishment, 55, 118, 157, 217, 279, 389, 378, 488, 458, 478, 498; 
bond, 75; of corporation stock, 137; practice, 17. 

Gifts Causa Mortis, 339; inter vivos, 77, 197, 418, 478. 

Guaranty on Note, 19. 

Guardian ad Litem, 498; and ward, 17, 77, 217, 279, 298, 418, 
498. 

Guardian’s Bond, 155, 458. 

Habeas Corpus, 97, 217, 258, 378, 478. 

Handwriting, 257, 398. 

Heirs, 458. 

Highway, 37, 118, 438, 458, 498. 

Homestead, 17, 37, 39,57, 77, 97, 137, 157, 197, 217, 258, 298 
318, 478, 498. 

Homicide, 16, 56, 76, 96, 117, 136, 176, 196, 216, 236, 256, 317, 
358, 378, 398, 417, 457, 497. 

Husband and Wife, 17, 57, 77, 100, 118, 137, 157, 177, 217, 238, 
298, 339, 418, 438, 458, 480. 

498. 

Illegal Contract, 60, 236. 

Immigration, 77; districts, 138. 

Impeachment of Witness, 60, 360, 440, 480, 

Improvements, 156, 

Infancy, 199, 217, 318. 

















VoL. ZY. 


THE CENTRAL LAW JOURNAL. 


513 








Infant’s Deed, 97. 

Infantile Negligence, 99. 

Injunction, 37, 75, 77, 97, 118, 238, 258, 279, 318, 339, 378, 438, 
bond, 18, 137, 157, 298, 419. 

Insanity, 120, 137, 256, 259, 378, 498. 

Insolvency, 98, 419, 498. 

Insolvent Estate, 59. 

Insurable Interest, 57. 

Insurance, 77, 97, 118, 138, 157, 197, 258, 299, 379, 398, 419, 438, 
458, 478, 498; agent, 18,77, 197; companies, 57,98, 177, 
218; cancellation of, 18. 

Interest, 78, 459. 

Interpleader, 496, 

Interstate Commeree, 377. 

Intervention, 257. 

Intoxicating Liquors, 37, 57, 78, 98, 138, 157, 178, 197, 218, 
238, 258, 279, 379, 399, 459, 478, 498. 

Joint Tenants, 318, 

Judge, 57, 178. 

Judgment, 18, 37, 38, 57, 78, 98, 118, 138, 178, 198, 218, 258, 279, 
299, 3389, 359, 399, 419, 499; collaterally attacked, 18; 
conclusiveness of, 18; by default, 78; lien, 18, 57, 158; 
as set-off, 18. 

Judicial Notice, 18, 38, 56. 

Judicial Sale, 38, 98, 238, 299. 

Jury, 38, 76, 136, 180, 220, 236, 278, 297, 318, 378, 399, 417, 477, 
499, 

Jury Exemptions, 98. 

Justice of the Peace, 38, 158, 198, 379. 

Landlord’s Lien, 218. 

Landlord and Tenant, 39, 57, 118, 138, 178, 
478, 489, 499. 

Larceny, 36, 76, 96, 117, 136, 176, 277, 358, 437; accessory to, 
16; evidence of, 16; effect of possession, 16; trom 
mails, 16. 

Lease, 218; by partners, 299; by tenants in common, 499. 

Legitimacy, 56. 

Libel, 18, 98, 158, 178, 198. 259. 

Libel of Judge, 297. 

License, 198, 220. 

Lien, 178, 279. 

Life Insurance, 98, 138, 197, 238, 359, 399, 438, 499. 

Limitations of Actions, 18, 38, 57, 78, 98, 118, 138, 158, 178, 
218, 238, 259, 279, 299, 318, 319, 419, 496. 

Limitations of Action against Guardian, 17. 

Lis Pendens, 38, 259, 359. 

Liquidated Damages, 477. 

Malicious Mischief, 318, 358; prosecution, 18, 38, 118. 

Malpractice, 499. 

Mandamus, 57, 78, 419. 

Marine Insurance, 55. 

Maratime Liens, 55, 134, 338, 397. 

Marriage, 178, 259. 

Marriage Settlements, 138, 

Married Woman, 18, 57, 116, 158, 238, 358, 399, 478, 497, 499. 

Marshaling Assets, 218. 

Master’s Report, 358. 

Master and Servant, 18, 38, 57, 78, 98, 118, 138, 158, 178, 198, 
218, 279, 299, 319, 419, 488, 459. 

Measure of Damages, 19, 97, 117, 237, 240, 398, 457. 

Mechanic’s Lien, 18, 38, 78, 138, 299, 359, 379, 419, 438, 459. 

Mercantile Agency, 478. 

Mines and Mining, 18, 58, 158, 198, 339, 419, 439. 

Mistake, 299, 359. 

Money paid at Defendant’s Request, 377. 

Mortgage, 19, 58, 60, 78, 98, 138, 158, 178, 198, 239, 280, 299, 339, 
359, 419, 459. 

Mortgage or Absolute Deed, 16. 

Mortgage upon After Acquired Property, 358. 

Mortgage, Assignment of, 18, 19. 

Mortgage on Crop, 239. 

Mortgage for Future Advances, 58. 

Municipal Assessment, 499. 

Municipal Corporation, 19, 39, 58, 78, 98, 119, 188, 158, 178, 
198, 219, 289, 259, 280, 300, 319, 389, 399, 419, 439, 459, 479; 
incorporation of, 19. 


79, 839, 419, 488, 





Mutual Benefit Insurance, 1389, 219, 379, 399. 

Mutual Benefit Society, 300, 499. 

Municipal Bonds, 280, 479. 

National Banks, 160, 259, 260. 

Naturalization, 199, 398. 

Navigable Rivers, 499. 

Negligence, 19, 39, 58, 78, 119, 189, 158, 178, 199, 219, 239, 280, 
339, 379, 399, 420, 439, 479, 499; proximate cause, 19. 

New Trial, 239, 440, 499, 

Novation, 496. 

Notary Public, 19. 

Nuisance, 58, 119, 179, 299. 

Ordinance of City, 418. 

Officer 19. 

Office and Officers, 36, 39, 59, 199, 340, 399. 

Office, Right to, 20; procedure to obtain, 20. 

Official Bond, 319. 

Polygamy, 39, 259. 

Parent and Child, 139, 199, 219, 300, 399. 

Parol Evidence, 56, 117, 135, 217, 218, 239, 297, 298, 318, 338, 
397. 

Patent Law, 280. 

Parties 19, 400, 420. 

Paities to Appeal, 15. 

Partition, 39, 99, 179, 199, 379, 459. 

Partnership, 59, 79, 119, 189, 159,179, 219, 259, 280, 319, 340, 
859, 379, 420, 439, 459, 479, 495, 500. 

Partnership, evidence of, 19. 

Party- Walls, 237, 318, 459. 

Payment, 39, 59, 79, 439, 479. 

Peddlers, 259. 

Preference, 479. 

Performance of Contract, 338, 477. 

Perjury, 96, 116, 497. 

Pensions, 159. 

Personal Injuries, 497. 

Personal Property, Right to, 20. 

Physicians and Surgeons, 116, 319, 460. 

Poor Laws, 400. 

Post Office, 340. 

Powers, 239. 

Power of Sale, 39, 79, 99. 

Pleading, 39, 59, 99, 119, 139, 159, 239. 

Pleading Foreign Statute, 500. 

Pledge, 99, 500. 

Practice, 139, 159, 199, 259, 340, 400, 440, 460. 

Principal and Agent, 36, 59, 79, 99, 119, 179, 219, 260, 280, 319, 
340, 360, 420. 

Privileged Communication, 80, 178, 379. 

Probate Courts, 75, 99. 

Probate of Wills, 60. 

Process, 159. 

Prohibition, 479. 

Pro nissory Note, 39, 58, 74, 79, 99, 119, 159, 178, 199, 219, 239, 
259, 300, 340, 359, 399, 420, 439, 459, 460, 479. 

Prosecuting Attorney, 418. 

Prostitution, 176, 417. 

Protest of Note, 39, 79. 

Proximate Cause, 237. 

Public Lands, 19, 59, 79, 199, 260, 300, 379, 437, 479. 

Public Policy, 156, 397. 

Punitive Damages, 257. 

Quieting Title, 99, 179, 239, 260, 278, 340, 360, 400, 440. 

Quitclaim Deed, 216. 

Quo Warreanto, 120, 139, 159, 319. 

Railroad Aid Bond, 39. 

Railroad Company, 40, 58, 59, 79, 95, 99, 120, 130, 159. 
199, 219, 239, 300, 319, 360, 379, 400, 420, 439, 460, 479; liens 
on, 20; trespasser on, 20. 

Railroad Crossing, 460. 

Rape, 56, 176, 196, 236, 256, 378. 

Real Estate Agent, 480. 

Reasonable Time, 116, 

Receiver, 99, 189, 179, 199, 460; conduct of, 20. 

Receiving Stolen Goods, 196, 377. 

Recission of Contract, 37, 99, 319, 437, 500. 
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Redemption. 17, 439. 

Redemption of Mortgage, 280, 478, 489. 

Reference, 200, 380, 440. 

Reformation of Contract, 96, 137, 437, 498. 

Reformation of Deed, 16, 298, 378. 

Release of Homestead, 197. 

Religious Societies, 20, 380. 

Removal of Causes, 40, 59, 79, 120, 140, 159, 179, 239, 360, 380, 
400, 440, 480. 

Removal from Office, 59. 

Rents and Profits, 77, 177, 278. 

Replevin, 20,59, 79, 140, 159, 179, 200, 260, 340, 440, 460. 

Replevin Bond, 55, 240. 

Rea Adjudicata, 40, 138, 160, 215, 260, 300, 380, 400, 458, 500. 

Res Gest, 77, 137, 156, 217, 497. 

Restraint of Trade, 196. 

Resulting Trust, 80, 100, 418. 

Review, 140. 

Reward, 500. 

Right of Way, 40, 120, 156 

Riparian Rights, 100. 

Robbery, 55, 297. 

Rule in Shelley’s Case, 140. 

Sale, 79, 99, 120, 155, 160, 180, 217, 480, 496, 500. 

Sale with Warranty, 20. 

Salvage, 95. 

Satisfaction of Mortgage, 39, 98. 

Schools, 160. 

School Districts, 140, 480. 

Seduction, 79, 96, 176. 

Self defense, 417. 

Sentence, 216, 217. 

Separate Trial, 76, 497. 

Service of Process, 319. 

Set-off, 40, 180, 240, 259, 380. 

Settlement, 56. 

Sewer Construction, 58. 

Sheriff, 80, 120, 420. 

Shipping, 40, 200. 

Slander, 80, 180, 240, 359. 

Specific Performance, 40, 60, 80, 200, 240, 319, 400, 440, 460, 
480, 500. 

Speedy Trial, 497, 

Statutes as Evidence, 280. 

Stockholders, 15, 55, 116, 135. 

Stock Subscription, 55, 75, 116. 156, 176. 

Stoppage in Transitu, 140. 

Subrogation, 279. 

Sunday Law, 36. 

Supersedeas, 60, 276. 

Supreme Court, 200. 

Sureties, 36, 100, 155, 160. 

Survey, 140. 


Surviving Partner, 495. 

Taxation, 20, 40, 60, 80, 100, 120, 140, 160, 180, 220, 240, 260, 
319, 340, 377, 380, 400, 456, 460, 496; exemption from, 20. 

Taxation on Inheritance, 16. 

Taxation of Railroads, 159. 

Tax Collector, 240. 

Tax Sale, 60, 80, 120, 240, 420, 480. 

Tax Titles, 60, 100, 120, 180, 220, 280, 340, 400. 

Telegraph Company, 117, 200, 240, 300, 340, 360, 420. 

Tenants in Common, 80, 140, 160, 220, 320, 420. 

Tender, 20, 120, 140, 160, 440, 500. 

Tender of Payment, 400. 

Territorial Courts, 36. 

Testamentary Capacity, 460, 480, 500. 

Threats, 16, 96, 256. 

Towage, 74. 

Town Site Law, 140. 

Transactions with Decedent, 220, 480. 

Trespass, 140, 280. 

Trespasser, 300, 439. 

Trespasser on Railroads, 59. 

Trial, 140, 160, 360, 420. 

Trover and Conversion, 19. 

Trusts, 40, 80, 100, 120, 160, 180, 260, 280, 320, 460, 500. 

Trust Funds, 380. 

Trustee, 100, 120, 180, 220, 380. 

Ultra Vires, 297. 

Undue Influence, 180. 

Usury, 160, 197, 279, 320, 380. 

Vendor’s Lien, 320, 460. 

Vendor and Vendee, 20, 40, 60, 80, 100, 186, 140, 160, 200, 260, 
380, 400, 440, 480, 500. 

Venue, 16, 140, 380, 440. 

Verdict, 240, 260. 

Vested Rights, 96. 

Vicious Animals, 178. 

Voluntary Conveyance, 240, 477. 

Waiver of Insurance Proof, 37. 

Warranty, 79, 100, 160, 200, 340, 400, 440. 

Warranty Deed, 236. 

Water courses, 20, 40, 60, 80, 109, 120, 140, 160, 180, 200, 220, 
240, 260, 300, 320, 340, 360, 440, 480, 500. 

Wife’s Earnings, 77 

Will, 20, 40, 60, 80, 120, 140, 160, 180, 200, 220, 260, 320, 340, 380, 
400, 460, 480, 500. 

Will or Deed, 20. 

Will, probate of, 20. 

Witness, 60, 160, 220, 240, 320, 480; examination of, 20; im- 
peachment of, 20, 60, 360, 440, 480. 

Woman Suffrage, 339. 

Writs, 180. 





